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LOWEST COST WAY 
TO LOAD TRUCKS 


If your plant operations include loading free-flowing materials into trucks, 
trailers or railroad cars, you should investigate Barber-Greene Bucket 
Loaders. For cost studies have proved that nothing can compete with 
the bucket loader in lowest cost loading from stock pile. The B-G Constant 
Flow principle virtually eliminates the human element, guaranteeing the 
same high rate of loading all day long. 










BUCKET 
LOADERS 


~-——- 


MODEL 543 PNEUMATIC TIRED BUCKET LOADER 
Equipped with hydraulically controlled trimmer-conveyor, this new 
B-G Loader distributes a maximum load into highest trucks, long trailers 
and railroad cars at rates up to 3 cubic yards per minute. With its 15 
m.p.h. road speed, it gets to jobs fast and quickly moves from pile to pile 
in a hurry. It allows you to do more — with a smaller fleet of trucks — 
with far fewer men. 


MODEL 82-A CRAWLER MOUNTED BUCKET LOADER 


Wide crawlers give the 82-A positive traction on soft or muddy bases 

. assuring a longer working season. Operating at a rate from 3-4 uy 
cu. yds. per min., this loader can be equipped for all loading require- 
ments. Accessories include screen attachments, boom extensions and | 
topsoil spirals. 


Barber-Greene: 


Aurora, Illinois, U.S.A. 
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More BaW Pressure-Fired Boilers 





Low-cost kilowatts with top availability was the aim of the designers of the two new gen- 
erating units for Delaware Station of Philadelphia Electric Company. Helping to achieve 
that aim are many of the design features in the two new B&W Radiant Reheat boilers 
which have recently gone into operation. These include pressure-firing, divided furnaces, 
high initial and reheat steam temperatures, Cyclone Steam Separators for natural circula- 
tion, and spaced burners. 


Greater Economy with Pressure-Firing 


Ease of operation, worthwhile power and fuel savings, 
and reduced maintenance—these are all made possible 
by pressure-firing. The pressure-tight furnaces for these 
units incorporate the many features developed through 
B&W’s extensive experience with this engineering ad- 
vancement. More than fifteen large pressurized BOW 
coal-fired boilers are now in o a some for as long 
as five years. More than 70 additional pressure-fired units 
are under construction. The accumulated knowledge 
gained from these installations is at your disposal when 
you decide to go to pressure-firing. 


Smaller Building, Freedom from Slag, with Divided Furnaces 


Substantial reduction in building volume for given boiler 
capacity results from B&W’s simple divided-furnace 
construction, with the ability to absorb heat from both 
sides of the division wall. This feature is also important 
in reducing slag accumulation on furnace and convec- 
tion surfaces. 


Positive Circulation, Clean Steam with Cyclone Separators 


Adequate circulation of water throughout the unit, with 
drum design pressure of 2075 psi, is assured with safety 
by B&W’s efficient Cyclone Steam Separators. Cyclones 
also assist in sending steam of a very high purity to the 
turbine, helping maintain turbine efficiency and reducing 
frequency of outages for turbine cleaning. 


Greater Safety and Efficiency with Spaced Burners 


The use of spaced-burners is ideally suited for higher 
efficiency with greatest flame stability at low loads. It 
permits cutting out the lower burners entirely, and 
keeping a safe firing rate in the upper rows of burners. 
This gives the higher steam temperatures needed for 
good efficiency, while insuring stable firing. There is 
no need for operators to keep oil-lighters on to guard 
against loss of flame, such as might occur when the 
firing rate must be spread over many burners. 


These and many other B&W engineering advances are available to you. 
We will be pleased to discuss their application to your future boiler plans. 


” /BABCOCK | cs 





4 WILCOX | , BOILER 


DIVISION 


ee PE te 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 




















wn 


October 8, 1953 Public Utilities Fortnightly 








Delivering LOW-COST Power 
at Delaware 












SECONDARY REHEAT 
SUPERHEATER SUPERHEATER 
OUTLET OUTLET 


CYCLONE 
STEAM SEPARATORS || 





1 FURNACE 
, DIVISION WALL 

































MA Mil 
Hu tt Hii 4 


Mi il 
I HH 


























This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Ox strange but persistent miscon- 
ception about the rdle of a public 
utility company as a taxpayer is often 
encountered in both regulatory and tax 
proceedings. Stated in an oversimplified 
way, it amounts to a superficial argu- 
ment that the utilities should not com- 
plain about taxes because the customers 
have to pay them, through their rates, in 
any event. It is a naive assumption that 
the utility company, as such, is more of a 
tax collector than a taxpayer. 


IN a general way this specious argu- 
ment could be more suitably applied to 
almost any other business enterprise. 
Whether it be the tax on shoes, ships, 
or sealing wax, the unregulated business 
manager must include higher taxes as 
part of the price his customer pays for 
the end product. 


But whereas the shoe store manager 
simply has to put a higher price ticket in 
the window, the utility company manager 
is required by law to keep on charging a 
fixed rate, regardless of the fluctuation 
of operating expenses, including taxes, 
until otherwise authorized by regulatory 
authority. And this, we know, involves 
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OCT. 8, 1953 











PHILIP M, ALDEN 


expensive and time-consuming processes 
of months and even years, if extended 
court litigation develops. Quite a differ- 
ent thing from switching price tickets in 
the display window! 


AsipE from the relatively inflexible 
restriction on utility rate changes, more 
equitable considerations are involved, as 
between the customer (or the ratepayer) 
and the owner of the business (or in- 
vestor). Federal income taxes, paid by 
public utility holding companies, come 
out of the pockets of their investors rath- 
er than being paid by the customers. 


| pee of the Securities and Ex- 
change Commission regulations 
promulgated in 1941, regarding consoli- 
dated income tax returns, holding com- 
panies earned comparatively less for 
their stockholders than corresponding 
operations by the independent operating 
companies. Unless something is done to 
eliminate this inequity, a gradual shifting 
from holding company to operating com- 
pany common stocks is likely to take 
place. 


THE opening article in this issue is 
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THE IRVING 


works continuously 


with the public utility industry 


IRVING TRUST COMPANY 


ONE WALL STREET ° NEW YORK 15, N. Y. 
Capital Funds over $123,000,000 Total Resources over $1,200,000,000 


WituiaM N. Enstrom, Chairman of the Board Ricuarp H. West, President 
Public Utilities Department—Joun F. Curtps, Vice President in Charge 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 











8 PAGES WITH THE EDITORS (Continued) 


written by Frank D. Cuutter, utility 
specialist for the Massachusetts In- 
vestors Trust of Boston. He has 
analyzed the reasons for early considera- 
tion by the SEC of proposed changes. 
Mr. CuutTTEr received his MBA degree 
from the Harvard Business School in 
1927 following graduation from Yale 
University in 1925. He acquired a well- 
rounded background during the next fif- 
teen years in the investment banking, 
banking, and Federal regulatory fields 
before joining his present organization in 
1943. 


. a we 


l' office building elevator operators 
charged passengers for their service, 
it could easily become the most widely 
patronized public utility industry in the 
nation. But because there is no charge 
or rate, it has not been subjected to reg- 
ulation, except that of safety and main- 
tenance inspection. Just the same, ele- 
vator service, generally in skyscraping 
cities such as New York, has come to 
represent a considerable load for the 
electric utilities. 


BEGINNING on page 480, A. Bryan 
Marvin, of the press relations and pub- 
lic information department of Consoli- 
dated Edison Company of New York, 
Inc., gives us an interesting description 
of this transit system with 100,000 ve- 
hicles carrying more than 20 billion 





a os 


ALBERT G, GARRIGUES 
OCT. 8, 1953 





é 


A. BRYAN MARVIN 





passengers per year without charging the 
rider one cent. 


* * * * 


To article on selecting and training 
of utility salesmen, which begins on 
page 487, is the joint product of PHILIP 
M. ALpEN and ALBERT G. GARRIGUES, 
manager and assistant manager, respec- 
tively, of the retail sales division of the 
Philadelphia Electric Company. 


Mr. ALDEN is a graduate of the Massa- 
chusetts Institute of Technology (BS 
22) who served with Stone & Webster 
Service Corporation in Kentucky, 
Louisiana, and Rhode Island before 
joining Philadelphia Electric Company 
in 1930. Mr. GARRIGUES is a graduate 
of the Haverford College (BS), and 
after service with the AEF he joined the 
Philadelphia Electric Company in 1923. 


* * * x 


A*@ included in this issue, beginning 
page 515, is Part I of our usual an- 
nual Appendix containing the principal 
addresses before the recent Section of 
Public Utility Law meeting of the Amer- 
ican Bar Association. 


THE next number of this magazine 
will be out October 22nd. 


‘A, Balitin 


























FIRST ELECTRIC IN 1925 
FINEST ELECTRIC IN 1953 


How to sell yourself 
lo people you never meet... 





Secret ? the Remington Clecice Typewriter... 


This amazing typewriter automatically gives your let- 
ters a neat, impressive look. Since electricity, not the 
typist, controls the impression—absolute evenness is 
assured. Every character looks as sharp as fine printing 
...each line uniform and easy-to-read as exercises in 
a typing manual. Result? All your letters command at- 
tention, look IMPORTANT, and sell you and your firm on 
sight. Other advantages of Remington Electric typing 
include: Increased production, often as much as 50%; 
sharp, clean-cut carbons, 15 and more at a typing; and 
a healthy increase in your typists’ morale. For free 
demonstration or fact-filled book “Dividends of Rem- 
ington Electric Typing” (RE8612) write: Remington 
Rand, Room 1306, 315 Fourth Ave., New York 10. 


7 Ftand 
Memingtorn. Makers of the Standard,. Office-riter, Quiet-riter and Noiseless Typewriters 






Coming IN THE NEXT ISSUE 


DIVIDEND PAY-OUT—TODAY 


THE 


Strange though it may seem during the recent periods of heavy plant 
expansion, some public utilities have been criticized in investment circles 
because of overconservative if not downright niggardly dividend pay-out 
policy. Challenging the old idea that dividend payments should be held at 
a low level when so much money has to go out for construction, the policy 
for more liberal dividend payments has been gaining increasing recogni- 
tion during the past two or three years. W. F. Stanley, vice president and 
secretary of the Southwestern Public Service Company, was one of the 
earliest exponents of improving the popularity of utility shares by boosting 
the dividend. In this article he gives a mathematical demonstration of the 
benefits from liberal dividend pay-out, not only in terms of financing but 
also better stockholder relations. He concludes that the dividend pay-out 
is more important to most stockholders than earnings per share, although 
anticipation of larger dividends in the future is, of course, a factor in 
valuing stock. 


DISTRICT MANAGER—UNSUNG HERO 

Harold H. Young, senior partner of Eastman, Dillon & Co., has writ- 
ten an unsolicited testimonial from the standpoint of an investment banker. 
He has been taking busman holidays during his vacations in recent years by 
visiting public utility companies all over the country. From these travels, 
which carried him to every state in the Union, he concludes that the district 
manager is the official who can make or break the company at the grass- 
roots level—the one who really makes the wheels turn at the point of direct 
contact between the utility and its customers. Mr. Young finds that the 
utility industry is both fortunate and well served in the selection of high- 
quality, conscientious people holding up their end of the business as district 
managers. 


ADDRESSES ON UTILITY PROBLEMS BEFORE THE AMERICAN 
BAR ASSOCIATION—APPENDIX. Part Il. 


A | SO wc Special financial news, digests, and interpretations of court and com- 
mission decisions, general news happenings, reviews, Washington gossip, 
and other features of interest to public utility regulators, companies, 





Part Il of the Appendix will be published in the next issue of PUBLIC UTILI- 
TIES FORTNIGHTLY, which will be out October 22nd. Part Il will contain 
addresses at the Boston meeting of the Section of Public Utility Law of the 
American Bar Association given by the following speakers: John B. Prizer, 
general counsel, Pennsylvania Railroad Company, Philadelphia, Pennsyl- 
vania; Francis X. Welch, managing editor, Public Utilities Fortnightly. 
Washington, D. C.; Stuart F. Kosters, assistant appraisal manager, Stone 
& Webster Engineering Corporation, Boston, Massachusetts; D. F. Houli- 
han, partner, Price Waterhouse & Company, New York, New York; and 
Albert H. Gordon, partner, Kidder, Peabody & Company, New York, New 


York. 


* 


execufives, financial experts, employees, investors, and others. 
10 
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There’s really no advantage to compiling bill 
analyses in your own offices today. 

With our special Bill Frequency Analyzer and 
trained staff, we can: 


1. Give you analyses of customers’ bills in 2 
the usual time. 


2. Whittle down your final cost to % the ex- 
pense of having the work done in your offices. 


You see, our specially designed Bill Frequency 
Analyzer does the work by a unique one-step 
method. As many as 200,000 bills are analyzed 
each day. 


Why don’t you take advantage of this money- 
saving and time-saving service—just as so many 
other utilities throughout the country do. Tele- 
phone or write today. 





Automatically classifies and adds in 300 registers—in 
one step. This special Bill Frequency Analyzer can 
whittle your present clerical costs to half. 


P.8. If you use punched cards for billing, we are equipped to make your analyses from them. 


Recording and Statistical Corporation 


100 Sixth Avenue WoOrth 6-2700 


New York 13, N. Y. 
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“There never was in the world two opinions alike.” 
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M. H. Frank 
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ARTHUR C. SHEPARD 
Judge, Superior Court of the State 
f California, County of Madera. 


LEONARD E, REAp 
President, The Foundation for 
Economic Education, Ini 


DoucLtas Mckay 
Secretary of the Interior 
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“The older and more established callings have done much 
for the improvement of mankind, and continue to do so. 
There is no disparagement in the reflection that none has 
ever accomplished so much in as short a time.” 


> 


“In regulating utilities and in managing other things, 
it is cheaper for the public in the long run to have those 
that serve it well-fed and strong, rather than half-starved 
and weak. There are ways of getting good service out of 
the strong. No one can get it out of the weak.” 


* 


“There is no reason to believe that because [there] are 
. new faces in the White House that there will be any 
appreciable lessening of public ownership pressure on the 
electric industry. The public power philosophy has too long 
a history for overoptimism. It will still have too many 
proponents in places of influence to permit any relaxation.” 


* 


“Peculiarly, there sometimes seems to be in the minds 
of many individuals some sort of guaranty of fair play 
wherever an official of the government is in control. But 
there is no magic in a name. Governments can be, and often 
are, even more despotic than individuals, with the wrong 
person in public office. A rule by law is the only guaranty 
of freedom.” 


“Let government confine itself to defending the life. 
liberty, and property of each of us equally. Leave all crea- 
tive action to men acting freely, all creative energy flowing 
unrestrained and uninhibited. Only the release of energy 
can produce abundance, be it material, intellectual, or 
spiritual. Given abundance and unrestrained freedom to act 
creatively, there will be as much good done by each for 
others as can be done.” 


> 


“True conservation is not a negative thing, not a hoard 
ing of the riches man has found in the past and wishes 
merely to possess. Conservation is a positive thing, a meth- 
od of making the fullest use of every resource that has 
been bestowed on man. Conservation connotes the turning 
of a key. But it is not turning a lock on what has already 
been found ; it is the turning of the key to open new possi- 
bilities for usefulness.” 


12 
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Some people look at printing only from the standpoint of 
quality; others think they have to compromise quality 
when they're faced with a rush job. At Sorg, quality is 
consistently maintained while meeting your deadline. 





As specialists in every type of financial, corporate and legal 
printing, we are set up to handle design, specification of 
format, printing, binding and mailing. Printing facilities in- 
clude both letterpress and offset equipment. 

Our service is complete. 


my | SORG . 
Mame = PRINTING CO., Inc. — 


80 SOUTH ST., NEW YORK 38.N-Y. — 
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14 REMARKABLE REMARKS—( Continued) 


JoHN J. PARKER 


Chief Judge, Fourth United States 


Circuit Court of Appeals. 


REVEREND JAMES W. FIFIELD, Jk 
Pastor, First Congregational 
Church of Los Angeles, California 


Excerpt from The Guaranty 
Survey, published by Guaranty 
Trust Company of New York 


B. L. ENGLAND 
President, Atlantic City Electric 
Company. 


Henry E. Forp 
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New York economist and 
investment counselor. 
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President, Duquesne Light 
Company. 


Eucene S. LouGHLIN 
Former president, National Asso- 
ciation of Railroad and Utilities 
Commissioners. 
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“Unless speech is free for everybody, it is free for no- 
body.” 


> 


“Destruction of the so-called rugged individualists has 
left a vacuum in our nation not unlike that which sucked 
Mao Tse Tung into control of China.” 


“Vigorous and enduring economic expansion requires 
not only that adequate amounts of capital be available but 
also that a sufficient proportion of the capital be of the 
risk-taking kind.” 

> 


“When we remember that the electrical industry itself 
is the concrete multimillion-dollar embodiment of what was 
once considered the wild figment of an individual imagina- 
tion, nothing seems impossible.” 


> 


“Ownership of industry has become increasingly in- 
stitutionalized—that is, the stock is held in portfolios of 
insurance companies, banks, endowment funds, investment 
trusts, etc. Every American who has life insurance or a 
savings account has a share in this nation’s business.” 


> 


“Recent depressions and recessions have been caused 
by or accomplished by a collapse of a debt pyramid and 
the year ahead is threatened by a pyramid of private debt. 
It is the consumer debt, the money owed by individuals 
who have acquired today’s satisfactions out of tomorrow's 
income, which is the basis for serious concern.” 


» 


“The ability of the electric industry to provide electric 
service to residential customers at a consistently lower 
average price per kilowatt hour during a period of higher 
and higher costs has stimulated the desire and willingness 
of people to electrify housework and chores. Less and less 
attention is being paid to the added kilowatt hours or 
added cost as represented in monthly bills. People know 
by now that electric service is the biggest bargain in the 
family budget.” 

Sa 


“It is to everyone's advantage that service standards be 
as high as possible and rates as low as possible. The 
commission which misconceives its position and presumes 
that its principal purpose is to oppose the industry can 
do no one any good. If it becomes so persuaded of the 
infallibility of management or is so inadequately staffed 
that it is unable effectively to question the policies of the 
companies, the injury to the public and the investor, 
although indirect, is no less serious.” 
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Advantages of the 


Western Precipitation 





CMP Unit 


for recovering solids from stack 
gases in public utility operations 











The control and recovery of fly ash from stack gases has always 
been a troublesome problem in public utility operations. With the develop- 
ment of the CMP unit by Western Precipitation Corporation, new economy 
and efficiency in the solution of fly ash problems are now possible. 


Almost a half century ago Western Precipitation 
pioneered the first commercial application of the 
now-famous Cottrell Electrical Precipitator to re- 
cover suspensions electrically, and this equipment 
is still unsurpassed in its field. 

Subsequently, to provide efficient fly ash recovery 
for low cost installations, Western Precipitation also 
pioneered the first small tube mechanical recovery 
unit — the Multiclone Collector — and this unit 
promptly gained widespread recognition for the 
new efficiencies it brought to mechanical recovery 
processes. 

Combination Multiclone-Precipitator Unit. From 
these years of experience gained in both Cottrell 
and Multiclone installations, Western Precipitation 
recently offered another new development — the 
CMP Unit — a unit that combines in one compact 
installation many of the best features of both elec- 
trical and mechanical recovery methods. 

In a typical CMP Unit, the stack gases first pass 
through a Multiclone section where the heavier 
materials are removed mechanically. 

The partially-cleaned gases then pass through a 
Cottrell section where the very small particles are 
removed electrically. 

This arrangement offers several advantages im- 
portant to public utilities. Removing the heavier 
particles by the Multiclone process permits the 
bulk of the recovery operation to be performed 


This unique background of ex- 
perience in the solution of fly 


with relatively low-cost equipment. Using a Cottrell 
for the final clean-up insures unusually high re- 
covery efficiency — approaching theoretically per- 
fect, if desired. Thus, the CMP combines high 
recovery efficiency with low total cost . . . and, as 
shown in the chart above, has the further advan- 
tage that the efficiency curve of the Multiclone 
portion complements that of the Cottrell portion 
— therefore the overall CMP efficiency remains 
practically uniform at all boiler loads. 


At low boiler loads the recovery efficiency of 
the Cottrell is highest, while that of the Multi- 
clone reaches its maximum at high boiler loads. 
But, by combining the two types of equipment 
into a single CMP unit, the efficiency curve 
remains almost flat whether the boiler load is 
low or high. 


With CMP equipment, even small utility com- 
panies can now afford adequate fly ash recovery. 
However, it is important to remember that full 
benefit of the CMP principle can be obtained only 
by a proper balance between the mechanical and 
electrical sections to fit the individual requirements 
of each individual installation. And no organization 
is better equipped to provide this critical “know- 
how” than the organization that provides integrated 
responsibility for Cottrell, Multiclone and CMP 
methods. . . the Western Precipitation Corporation. 


Western Precipitation Corporation 





ENGINEERS, DESIGNERS e MANUFACTURERS orf EQUIPMENT For 
COLLECTION orf SUSPENDED MATERIALS FROM GASES o Lieuvuios 
Main Offices: 1064 WEST NINTH STREET, LOS ANGELES 15, CALIFORNIA 
Chrysler Bidg., New York 17 + 1 N. La Salle St. Bildg., Chicago 2 « 1429 Peachtree St. N.E., Atlanta 
Hobart Bidg., San Francisco 4 + Precipitation Co. of Canada, Ltd., Dominion Sq. Bidg., Montreal 


ash recovery problems is avail- 
able from our office nearest you. 
May we give you more complete 
details? 
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For Top Turbine Performance 
— Specify LEFFEL Hydraulic Turbines 





You measure turbine performance in terms 
of power and long-range economy. That 
means your hydraulic power installation 
should have a turbine which will give you 
efficient power with years of trouble-free 
service. Leffel has been building turbines 
which do just that for over 91 years—since 
1862. A Leffel turbine holds the world's rec- 
ord of 94.57°, efficiency! And this out- 
standing efficiency is always coupled with 
dependability and long life, as many Leffel 
turbines have proven by over half a century 


of actual service. 


So why not let us help you with your 
hydraulic power project, whether it be ex- 
pansion, rehabilitation or a new installation? 
Of course, there is no obligation. Write, 


wire or phone today. 





HE JAMES LEFFEL & CO. 


DEPARTMENT Pe¢ SPRINGFIELD, OHIO, U.S.A. 


MORE EFFICIENT HYDRAULIC POWER FOR SB. YEARS 
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These Securities were placed privately for investment through the undersigned. They are not offered for sale, and this 
announcement appears as a matter of record only. 


NEW_ ISSUE 


$4,500,000 


South Carolina Natural Gas Company 


First Mortgage Pipeline Bonds, 4*4% Series 
Due 1973 





Kidder, Peabody & Co. 


September 10, 1953 


























This announcement is under no circumstances to be construed as an offering of these securities for sale, or as an offer 
to buy, or as a solicitation of an offer to buy, any of such securities. The offering is made only by the Prospectus. 


184,739 Shares 
Duquesne Light Company 


Common Stock 


($10 Par Value) 





Price $25% per Share 


Copies of the Prospectus may be obtained in any State in which this 
announcement is circulated from only such of the underwriters, including 
the undersigned, as may legally offer these securities in such State, 


Kidder, Peabody & Co. White, Weld & Co. 


September 16, 1953. 
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brings problems in 
Engineering, Financing, 
Rates, Insurance, 
Storage, Distribution 


Commonwealth's skilled and 
experienced staff is available on call 
to assist you in these 

and other phases 

of your gas operations. 

Over a period of many years 

we have supplied successful 

and satisfactory services 

to manufactured, L-P 

and natural gas companies 

ranging in size from 

only a few meters 

to hundreds of thousands. 

Services covering 

such problems as: 


and subsided 





Design of facilities 
Property acquisition re 


ports 
Engineering reports 
Gas manufacturing consultation 
Cost of service and rate studies 
Studies of technical, rate and other problems 
related to mixed gas supply 
Preparation of testimony and representation 
before local and federal regulatory agencies 
Underground storage field studies 
Emergency, standby and peak-shaving supply studies 
Distribution layout or revamping to meet growing loads 
Space heating saturation problems 
Market surveys 
Insurance requirements 
Depreciation studies 
Assistance with financings 
Metering problems 
Conversions 
General contracting 


on new projects 


Write for our booklet describing our services. 
Address: Commonwealth Services Inc., Department E 


20 Pine Street, New York 5, N. ¥. 






COMMONWEALTH ASSOCIATES INC. 
COMMONWEALTH GAS CONVERSIONS INC. 


20 Fine Shree, New Yoh 5 MY. 


Waskingln, DO 
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Low-voltage winding being placed on 
G-E Spirakore single-phase 3333 kva 
power transformer core. When windings 
are in position, core ends are put back 
and upper clamping structure bolted 
in place. 


New G-E Core Improves Performance 
of Small Power Transformers 


Small power units now offer advantages pioneered 


in Spirakore* distribution transformers. 


Completely new to power transformers, the 
Spirakore or preformed core is a low-strain, 
efficient magnetic circuit designed to take full 
advantage of the highly directional properties 
of cold-rolled, silicon steel. 

First used in General Electric distribution 
transformers, this grain-oriented Corisil steel 
resulted in vastly improved performance 
characteristics. However, wound-core designs 
as used in distribution transformers are im- 
practical for power transformer cores due to 
the size, weight and mechanical requirements 
of the latter. 

The preformed core meets these require- 


ments. Now standard construction for all G-E 
single-phase power transformers, 5000 kva and 
below, the new core permits losses, exciting 
currents, noise levels, weights, and dimensions 
to be varied over a broader range to best suit 
the conditions for your particular application. 

The Spirakore power transformer is one 
more contribution from General Electric’s 
continuing developmental program to give 
you more for your transformer dollar. 421-11E 


*Registered trade-mark of General Electric Co. 


GENERAL @@ ELECTRIC 
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This 16-Foot Butterfly Valve Illus- 
trates the type of work which New- 
port News takes in stride. Newport 
News built 3 such valves, each 
weighing 446,000 Ibs., for the Ross 
Power Plant, Skagit Project, De- 
partment of Light, City of Seattle, 
Washington. Designed for a water 
flow of 3,620 cu. ft. per sec., and a 
hydrostatic pressure of 290 psi., 
these valves were shop tested by 
Newport News at 450 psi. They are 
hydraulically operated with oil at 
1,500 psi. pressure. Shop tests assure 
speedy, trouble-free assembly of 
Newport News built equipment, on 
the site. 


The TEST of a TITAN 


Here is one of the largest high head butterfly valves 
ever built, undergoing a shop test at Newport News. 
If you had an opportunity to follow this unit from start 
to finish, you would see first hand how Newport News 
produces massive equipment economically. For econo- 
my is a basic advantage that results from Newport 
News’ high integration of skill and production facilities. 




















NEWPORT 
NEWS 


SHIPBUILDING AND 
DRY DOCK COMPANY 
Newport News, Virginia 


Large engineering and technical staffs, operating a 
plant comprising acres of brass, iron and steel foun- 
dries, five huge machine shops and other extensive fab- 
ricating facilities, have made Newport News one of the 
world’s largest producers of hydraulic turbines, valves, 
gates, penstocks and other essential equipment .. . 
both standard and special in design. 





Let us bid on your equipment. Write us today for 
your copy of “Water Power Equipment.” 
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LEVELAND 80 


@ High Capacity 
Nile (-Wm @iae lal 

@ Live Boom 

@ Long Reach 

e Sure Clutches 

e Smooth Brakes 


@ Fills Fast 

e Fills Clean 

4a e@ Saves Lawns, 

— Sidewalks, etc. 
. te : 

= Fits Wide Range 


ie © 
’ of Trench Sizes 


a 


@ Thorough 
Compaction 

@ Practically 100% 
PNUelulehile 

e Easy 1 Man 
Operation 

@ Tamps, Fills, 
Travels, All 

at Same Time 


Either Side of Trench 
@ Eliminates Extra Equipment 
@ Saves Many Man-hours  @ Fits More Jobs 


Get the full story on the CLEVELAND 80 from your local distributor 


THE CLEVELAND TRENCHER CO. 


Pioneer of the Modern Trencher 


20100 ST. CLAIR AVENUE ° CLEVELAND 17, OHIO 











FASTER MANEUVERING Faster maneuvering, driving ease, safety and visibili 
Easier, faster turning in streets andtight all are definite advantages. And the power-lift cab sav 


areas because of 10914 inch wheelbaseof jn : d : : 
, 772 - spection and maintenance time. 
this Model 3020 line construction work. P 


EXTRA CREW SPACE 


Three-man crew compartment with over- 

all length shorter than conventional line FOR MORE THAN 50 YEARS THE GREATEST NAME IN TRUCK 
trucks. 60 inch CA dimension, shorter 

wheelbase make it possible. 





Mountain States Telephone & Telegraph Co. 


SAVES TIME—CUTS COST 


witt White 3000 


TAILORED right to the job, the White 3000 has function| 
advantages that cannot be matched ... that mean time saj 
ings and cost reductions first day in service. 


design pays off for Mountain States Telephohe & Telegra 
Co., which has been operating Whites for 40 years. 


In specialized line construction service, its anand 










In every way, you'll find the White 3000 is today’s w 
to efficient, economical truck transportation. 





See your White Representative for facts. 






THE WHITE MOTOR COMPAN 
Cleveland 1, Ohio 





| 
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Edison Electric Institute, Transmission and Distribution Committee, begins meeting, 
Minneapolis, Minn., 1953. 





National Conference on Industrial Hydraulics ends, Chicago, Ill., 1953. 





Association of Edison Illuminating Companies ends 3-day annual mecting, White 
Sulphur Springs, W. Va., 1953. 





American Water Works Asso., Florida Section, begins meeting, Miami, Fla., 1953. 
National Asso. of Electrical Distributors begins meeting, Coronado, Cal., 1953. 





United States Independent Telephone Association begins national convention, Chicago, 
Iil., 1953. 








= 
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Electrical Association of Philadelphia begins progress show, Philadelphia, Pa., 1953. 
lowa Utilities Asso. ends 2-day management conference, Des Moines, lowa, 1953. 








14 © American Water Works Asso., lowa Sec., begins mecting, Waterloo, lowa, 1953. 
{ American Management Asso. ends 3-day conference, \ew York, N. Y., 1953. 
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New England Gas Association, Operating Division, begins meeting, Springfeld, 
Mass., 1953. 





Southern Gas Association begins transmission accounting conference, Houston, Tex., 
1953. 





American Gas Association will hold annual convention, St. Louis, Mo., Oct. 26—29, 1953. 





American Water Works Association, Southwest Section, begins annual meeting, Houston, 
Tex., 1953. 





19 M © National Metal Exposition begins, Cleveland, Ohio, 1953. 
© National Safety Congress and Exposition begin, Chicago, Ill., 1953. 
| 
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Association of American Railroads, Communications Section, begins meeting, San 
Antonio, Tex., 1953 











American Standards Association ends 3-day annual meeting, New York, N. Y., 1953. 
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Power Fortress at Paddy’s Run 


seen from the Indiana shore of the Ohio river. 





Generating plant of the Louisville Gas & Electric Company, as 


win galley 
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Justice for Utility Holding 
Company Equities 


Because of Securities and Exchange Commission regulations 
promulgated in 1941, regarding consolidated income tax re- 
turns, holding companies earned comparatively less for their 
stockholders than corresponding operations by the independent 
operating companies. This article analyzes the reasons for early 
consideration by the SEC of proposed changes in regulations 
that would give the holding company stockholders an even break. 


By FRANK D. CHUTTER* 


N spite of the substantial operating 
economies and financial benefits 
contributed by holding companies 

to their operating subsidiaries, the op- 
erating expenses and Federal income 
taxes of public utility holding compa- 
nies come out of the pockets of the in- 
vestors rather than being paid by the 
customers. For instance, the Southern 
Company claims that “the integrated 





*Utility specialist, Massachusetts Investors 
Trust. For additional personal note, see “Pages 
with the Editors.” 
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operation of this system saves $6,000,- 
000 a year as compared to the cost of 
operating each system independently.” 
All of these benefits accrue to the sub- 
sidiary operating companies and their 
customers but the $1,000,000 expenses 
and $1,200,000 Federal income taxes 
are paid by the Southern Company and 
reduce the amount of earnings avail- 
able for dividends on the Southern 
Company’s common stock. 

To eliminate all the inequities of this 
type will take considerable time and 
OCT. 8, 1953 
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probably will be accomplished in three 
stages : the first, by a change in a rule 
promulgated by the Securities and Ex- 
change Commission in 1941 governing 
the allocation of Federal income taxes 
between the various companies partici- 
pating in a consolidated income tax re- 
turn ; the second, by repeal of the 2 per 
cent penalty for filing a consolidated 
tax return; and third, by the gradual 
recognition by regulatory authorities 
that holding company expenditures are 
made for the benefit of the operating 
companies. Except to point out the ex- 
istence of the over-all problem and to 
indicate the relative importance of the 
two major aspects of the problem, let 
us take a look at one definite Fed- 
eral income tax inequity. The elimi- 
nation of this injustice can be obtained 
fairly promptly. 


oe for the purpose of illustra- 


tion, the hypothetical comparison is © 


made in the table below, showing the 
impact of holding company expenses 
and Federal income taxes on the rate 
of return earned by an operating com- 
pany as compared to the rate earned 
by a holding company. 


Assumed Rate Base ................. 
Assumed Allowed Rate of Return ... 
Parr 


Fixed Charges ($50,000,000 @ 33%) 


Preferred Dividends ($15,000,000 @ 4.5%) 
Holding Company Operating Expense 
Holding Company Federal Income Taxes ......... _ 


Total Deductions 


Balance for Common Stock ......... 
Publicly Held Common Stocks (000 Shares) .... 


Earnings Per Share 


Effective Allowed Rate of Return ... 
OCT. 8, 1953 


ee 


In the hypothetical case, it is evident 
that the effective rate of return being 
obtained by the holding company sys- 
tem is 5.6 per cent or materially less 
than the 6 per cent being obtained by 
the independent operating company. 
From the viewpoint of the common 
stockholder, who must be enticed to 
part with his savings in exchange for 
utility equity investments, the effect of 
the holding company expenses and 
taxes is to reduce the earnings appli- 
cable to his holding company stock to 
$3.30 per share or 10.8 per cent less 
than $3.70 per share earnings of the 
operating company. Unless something 
is done to eliminate this inequity, a 
gradual shifting from holding com- 
pany to operating company common 
stocks is likely to take place. 

The relative size of the tax problem 
and the operating expense problem is 
indicated in the tabulation on page 475 
which shows for a representative 
group of holding companies, consoli- 
dated capitalization and surplus, hold- 
ing company operating expenses (ex- 
clusive of Federal income taxes) in 
dollars and as a percentage of total 
capitalization, and holding company 





One Combined Total of 
Operating Three Operating 
Company Companies 
(000) (000) 

Re $100,000 $100,000 
pecnapeadtaie 6.0% 6.0% 
iatketeenss $ 6,000 $ 6,000 
Sra eeee eee $ 1,625 $ 1,625 
ow 675 675 
ean wewan vas — 200 
___ = 200 
eadanckanews $ 2,300 $ 2,700 
ii akties $ 3,700 $ 3,300 
1,000 1,000 
AGED, ES OI $ 3.70 $ 3.30 
eee 6.0% 5.6% 
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income taxes in dollars and as a per- 
centage of capitalization. 

The tabulation on page 477, based 
on 1952 data, shows that the holding 
company operating expenses, exclusive 
of Federal income taxes, averaged 0.17 
per cent of total capitalization and sur- 
plus and that the percentages ranged 
from 0.08 per cent to 0.35 per cent. 
Similarly the holding company Fed- 
eral income taxes averaged 0.21 per 
cent of total capitalization and surplus 
and ranged between 0.17 per cent and 
0.25 per cent. Thus, the tax problem is 
slightly more important than the op- 
erating expense problem. 


| peer eceageres that part of the tax 
problem which relates to the meth- 
od of allocating Federal income taxes 
to the various units which participate 
in a consolidated return is susceptible 
to rather prompt action. Numerous 
public utility holding companies had 
been pressing the Securities and Ex- 
change Commission to modify their 
rule’ which controls this allocation. 
Under the leadership of Donald Cook, 
who was chairman of the commission 
at the time, the Securities and Ex- 
change Commission requested com- 
ments and suggestions on March 12, 
1953, concerning possible changes in 


1U-45 (b) (6). 


this rule. An inquiry at the office of 
the commission brought out the fact 
that eight state commissions and two 
Federal commissions had replied and 
in general recorded opposition to any 
change, and some sixteen holding com- 
panies came out for a drastic change 
in the rule. Not one investor had ex- 
pressed a written opinion on the mat- 
ter. It is hoped that one of the first 
things to be done by Mr. Demmler, the 
new chairman of the Securities and 
Exchange Commission, will be to set 
an early date for a formal hearing on 
this matter and see that the proceeding 
is completed promptly. Investors can 
help by giving the Securities and Ex- 
change Commission their views on this 
rule. 


HE pertinent part of this rule as it 
now exists and as it applies to the 
present problem reads as follows: 


No registered holding company... 
shall, directly or indirectly, lend or in 
any manner extend its credit to nor 
indemnify . . . any company in the 
same holding company system... . 


Among the specific exceptions is 
(b) (6): 


. . an agreement of indemnity aris- 
ing out of a consolidated tax return 
filed by a holding company (or other 
parent company) and its subsidiaries : 


z 





(000) Holding Company Holding Company 
Consolidated Operating Expenses Federal Income Taxes 
Capitalization (000) % of Cap. (000) % of Cap. 
%o Surplus Amount & Surp. Amount & Surp. 
American Gas & Electric .... $ 778,910 $ 630 0.08% $1,776 0.23% 
American Natural Gas ...... 348,315 824 0.24 575 0.17 
Central & South West ...... 316,683 253 0.08 655 0.21 
Consolidated Natural Gas .... 340,587 1,193 0.35 720 0.21 
General Public Utilities ..... 466,183 1,247 0.26 1,178 0.25 
Middle South Utilities ...... 394,013 581 0.15 723 0.18 
Southern Company ......... 643,731 1,012 0.16 1,195 0.19 
WED ibea Ke Seeidcs cess $3,288,412 $5,740 0.17% $6,822 0.21% 
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Provided, That the top company in the 
group assumes primary responsibility 
for the payment of any tax liability in- 
volved, subject to the right to contribu- 
tion from the several members of the 
group in an amount not exceeding as 
to any company that percentage of the 
sum of the normal tax, surtax, and ex- 
cess profits tax on a consolidated basis 
which the sum of the normal tax, sur- 
tax, and excess profits tax of such com- 
pany if paid on a separate return basis 
is of the aggregate amount of normal, 
surtax, and excess profits taxes of the 
individual companies based upon sepa- 
rate returns. 


_ American Gas & Electric 
Company as an illustration and 
using data from the 1952 USS re- 
port to the Securities and Exchange 
Commission, the amount of net income 
contributed by each of the companies 
in the system and the allocation of 
taxes under the existing rule was as 
shown in the table on page 477. 

It would seem unfair for a holding 
company, that had a deficit of $1,493,- 
000 before considering dividends from 
the subsidiaries which were included 
in the consolidated tax return, to be 
charged with income taxes of $1,776,- 
000, thereby increasing the indicated 
deficit to $3,269,000. This is particu- 
larly difficult unless the utility commis- 
sions in the states where the subsidi- 
aries of American Gas & Electric Com- 
pany operate, allow for rate-making 
purposes the full amount of Federal 
income taxes which they would have 
paid on a separate return basis rather 
than the amount allocated to it under 
the present Securities and Exchange 
Commission rule. Certainly any rule 
which operates to make an arbitrary 
gift to the customers of a utility at the 
expense of the common stockholders 
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is open to criticism. The only possible 
argument in favor of the rule as it now 
stands is merely that it reduces the 
costs which must be recouped from the 
ratepayer. Fortunately, the Securities 
and Exchange Commission is charged 
with the duty of protecting the inter- 
ests of investors as well as those of the 
consuming public. 


a of utility holding com- 
panies have proposed amend- 
ments to this rule. The following is a 
typical suggestion and shows the addi- 
tion of new material by italics: 


(6) A loan or extension of credit 
or an agreement of indemnity arising 
out of a consolidated tax return filed 
by a holding company (or other parent 
company) and its subsidiaries: Pro- 
vided, That the top company in the 
group assumes primary responsibility 
for the payment of any tax liability in- 
volved, subject to the right to contri- 
bution from the several members of the 
group in an amount not exceeding as 
to any company that percentage of the 
sum of the normal tax, surtax, and ex- 
cess profits tax on a consolidated basis 
which the sum of the normal tax, sur- 
tax, and excess profits tax of such com- 
pany if paid on a separate return basis 
is of the aggregate amount of normal, 
surtax, and excess profits taxes of the 
individual companies based upon sepa- 
rate returns. In computing each com- 
pany’s tax on a separate return basis, 
the gross income of each company in 
the group shall be computed without 
including therein dividends received 
from other companies in the group and 
allowance shall be made for loss carry- 
over and other adjustments as if the 
company had always filed its tax re- 
turns on a separate return basis with 
such dividends excluded from gross 
income. In no event, however, shall the 
liability allocated to an individual com- 
pany exceed the amount of normal, 
surtax, and excess profits tax of such 
company based upon a separate return. 


476 

















a Sha Rated aa 


JUSTICE FOR UTILITY HOLDING COMPANY EQUITIES 








Company 
Appalachian Electric Power Co. ........ 
Central Ohio Light & Power Co. ........ 
Indiana & Michigan Electric Co. ........ 
Kentucky & West Virginia Power Co. .. 
Be ere 


ee See I GM. n kvonccccs excesses 
WHEE MNOS GD, 6 oie 5c cc ceccceses 
Ten Smaller Companies ................ 
American Gas & Electric Co.-Parent 
I I oct acanedbacrcnsaans 


OE OTTO OT 
Dividends on Preferred Stocks of 
Subsidiaries, Publicly Held ........... 


American Gas & Electric Co.-Consolidated 


























Provision 
Federal Deferred 
Pretax Income Fed. Inc. Net 
Earnings* Taxes Taxes Income 
(000) (000) (000) (000) 
$20,442 $ 7,986 $ 601 $11,855 
799 381 — 418 
13,173 5,277 568 7,328 
2,091 1,002 13 1,076 
390 172 — 218 
22,182 9,622 373 12,187 
,066 508 — 558 
1,474 533 — 941 
(1,493) 1,776 _ (3,269) 
$60,124 $27,257 $1,555 $31,312 
$ 1,058 $ (152) — $ 906 
3,066 — — 3,066 
$56,000 $27,105 $1,555 $27,340 


*Net_income as reported to stockholders, plus Federal income taxes and provision for 
deferred Federal income taxes. Taxable income as reported in income tax returns is not published. 





HE provision in the proposed 

amendment that the amount of in- 
come tax allocated to an operating 
company in a consolidated tax return 
shall never exceed the amount of such 
company’s tax on a separate return 
basis gives ample assurance to the state 
regulatory authorities. No utility ex- 
ecutive concerned with regulatory mat- 
ters could expect any state commission 
to allow income taxes on an operating 
company in an amount in excess of 
that computed on a separate return 
basis. On the other hand, no public 
utility commission can oppose the pur- 
pose and theory of the proposed 


amendment, as distinct from _ its 
phraseology, without running the risk 
of being charged with bias. Cer- 
tainly investors in public utility com- 
mon stocks would be well-advised to 
ascertain what commissions, if any, 
oppose the proposed change in Rule 
U-45 (b) (6) and what commissions 
actively support the change and then 
arrange their utility equity investments 
accordingly. 

It is hoped that the Securities and 
Exchange Commission will take steps 
promptly to set a date in the very near 
future for a hearing on this matter and 
then issue a new rule effective January 
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1, 1953. Prompt action is imperative. 
A number of operating companies cur- 
rently are involved in rate proceedings. 
If the revised rule is issued one day 
after a rate determination has been 
made, then the decision will have no 
helpful effect on that operating com- 
pany until once again its rates are un- 
der review. In at least one jurisdiction, 
two years must elapse before another 
change in rates may be made. 


F yung the rule is amended along 
these suggested lines, the effect 
on the taxes and earnings of the vari- 
ous units in the American Gas & 
Electric Company would be roughly as 
shown in the table below. 

This tabulation shows that, while 
the aggregate amount of Federal in- 
come taxes payable by the American 
Gas & Electric system remains un- 
changed, the portion payable by the 
parent company is reduced from about 
$1,776,000 to some $118,000 and the 
amounts payable by the subsidiaries 


are increased by an aggregate of $1,- 
658,000. In the event that the revenues 
of the underlying companies were to 
be increased in an amount sufficient to 
absorb such increased taxes, then con- 
solidated earnings would be increased 
by 13 cents per share, or 5.5 per cent. 


UD the proposed rule, American 
Gas & Electric Company would 
have no Federal income tax payable on 
a separate return basis, but would be 
obliged to pay a tax of roughly $118,- 
000, because the Federal income tax 
on a consolidated return basis would 
exceed by that amount the aggregate 
of the taxes on separate return bases. 
The ultimate cause of this situation is 
the fact that the tax rate is 2 per cent 
greater on a consolidated tax return 
than on separate tax returns. Here 
again is one of those tax inequities 
which could be eliminated, at least as 
far as it applies to public utility com- 
panies. 

Reports emanating from Washing- 


& 


Estimated Federal 











Inc. Taxes under Changes Prov. 
Pretax Present Proposed In Defer. Net 
Earnings Rule Rule Taxes FJI.T. Income 
Company (000) (000) (000) (000) (000) (000) 
Appalachian Electric Power .... $20,442 $7,986 $8512 +$ 526 $ 601 $11,329 
Central Ohio Light & Power .... 799 381 406 + 25 _- 393 
Indiana & Michigan Electric ... 13,173 5,277 5,626 + 349 568 6,979 
Kentucky & West Va. Power ... 2,091 1,002 1068 + 66 13 1,010 
Kingsport Utilities ............. 390 172 183 + 11 -- 207 
The Ohio Power Company ..... 22,182 9,622 10,250 + 628 373 11,559 
Wheeling Electric ............. 1,066 508 541 + 33 — 525 
Ten Smaller Companies ........ 1,474 533 553 + @ — 921 
American Gas & Elec.-Parent .. (1,493) 1,776 118 — 1,658 — (1,611) 
ME. dctuadnckanedienees $60,124 $27,257 $27,257 — $1,555 $31,312 
I ioe ect eiiwwbee $ 1,058 ($ 152) ($ 152) — — $ 906 
Preferred Dividends of 
Subsidiaries Publicly Held ... 3,066 — — _ —_ 3,066 
American Gas & Electric Co.- 
GIN oc ne ceecvcccasens $56,000 $27,105 $27,105 — $1,555 $27,340 
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JUSTICE FOR UTILITY HOLDING COMPANY EQUITIES 


ton indicate that witnesses before the 
House Ways and Means Committee 
were unanimous in asking for the re- 
peal of both the 2 per cent penalty tax 
on consolidated returns and taxation of 
15 per cent of intercorporate divi- 
dends. Investors might well urge that 
these tax adjustments be made. 


|. perry the days of the Securities 
and Exchange Commission, there 
was much justification for the strict 
prohibition of the absorption of hold- 
ing company expenses by operating 
companies because of numerous abuses 
by a number of holding company sys- 
tems. Today the story is different. 
Virtually all holding companies have 
either been dissolved or made to con- 
form to the strict standards of the 
Public Utility Holding Company Act 
of 1935. 

In effect, each holding company 


has had to justify its continued 
existence. In an economic sense, 
this meant that the economies to 
be obtained from the continued op- 
eration of a holding company had 
to exceed the expenses of the hold- 
ing company. Even if the operating ex- 
penses of the holding company were 
to be allocated equitably to the individ- 
ual operating companies, in no instance 
would the expenses of an operating 
company be in excess of what they 
would have been if the common stock 
were owned by the public rather than 
by a holding company. Moreover, 
holding companies continue to operate 
under the watchful eyes of the Securi- 
ties and Exchange Commission. As 
matters now stand, the operating com- 
panies in a holding company system 
receive all the benefits of system op- 
eration but do not pay all of the system 
expenses. 




















CO) /[ ANAcEMENT plainly has the obligation to take affirmative steps 
to scrape away the barnacles of misunderstanding. It must not 
only demonstrate; it must explain. It must shed light so that the people 
will become aware of inherent values in our business anim. The people 
are entitled not only to know what we are doing, but why we do tt. 

“Now how can we create this understanding? How can we educate the 
man in the street to distinguish between what is sound, and what is un- 
sound, what is good, and what is bad. How can we win the people away 
from the false economics taught and advocated in the last twenty years, 
and re-educate them in the fundamental values which have made this 
country great? 

“What could be more effective than a mutual effort, co-operative only in 
the sense that we all are participating, in which every management takes 
steps to spread understanding among its stockholders, its employees, and 
the people of the communities where it does business? This ts the simple 
— and because of its very simplicity, it is more likely to produce 
results. 

“...I am confident that if business managements tell their story in the 
business precincts, where they have the respect and confidence of their 
own people, our system will have the understanding, sympathy, and sup- 
port of all the people of the United States. 

“That is the way we can rebuild good will between management and 
nonmanagerial employees. That is the way we can turn back Socialism 
and Communism. That ts the way we can demonstrate that with invention 
and technology forever opening up new vistas, we can never cross a last 
frontier, and we can never have a mature economy.” 

—Henry E. Forp, 
Director, development department, 
E. I. du Pont de Nemours & Company, Inc. 
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An Unregulated “Utility’ 
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If office building elevator operators charged passen- 

gers for their service, it could easily become the most 

widely patronized public utility industry in the na- 

tion. But because there is no charge or rate, it has not 
been subjected to regulation. 


By A. BRYAN MARVIN* 


HAT would you think of a 
transit system with 100,000 


vehicles that carried more than 
20 billion passengers a year? Such a 
feat is accomplished, right here in 
America, and without benefit of state 
or Federal regulation. Passengers, em- 
ployees, and investors are all happy. 
If you travel across a city in any- 
thing but a private car the chances are 
that your trip will be pretty thoroughly 
regulated by a public agency. But if 
you travel between the various floors 





*Press relations and public information de- 
partment, Consolidated Edison Company of 
New York, Inc. For additional personal note, 
see “Pages with the Editors.” 
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of an office or apartment building in 
an elevator, your trip will be totally 
free of regulation. 

The elevator systems of American 
cities are said to carry more passengers 
every day than all the horizontal trans- 
portation networks of those same cities 
combined. 

In a city of tall buildings, elevator 
service is nearly essential. Without it, 
tenants are uncomfortable and the 
community’s business and industrial 
life are threatened. Still, primarily be- 
cause the elevators are located 100 per 
cent on private property and require 
no franchise, the vertical transporta- 


480 





aa Sart me 





: 
: 








AN UNREGULATED “UTILITY” 


tion business has not been subjected to 
regulation. There is no public hue and 
cry to place it under such a jurisdic- 
tion. Elevator service appears to be as 
close to public utility service as one 
can get without receiving or requiring 
the benefit of any regulation except 
that of safety and maintenance inspec- 
tion. 


HERE is a lesson for the regulated 

public utility in the experience of 
the elevator builder and operator. They 
provide a living case history in which 
the American enterprise system and 
free competition have performed the 
regulatory chore to perfection with no 
aid from the state. It may even be said 
that these forces were doing their 
work in the public interest long before 
the first state regulatory group was 
established. 

Elevators are not a modern innova- 
tion. Their history can be traced back 
to the time when Greece was the cul- 
tural leader of the world. Where the 
philosopher-scientist Thales was the 
first to outline experiments with static 
electricity, Archimedes worked out the 
mathematics of compound pulleys. 

Pulley arrangements, under the 
Greek title of polyspaston, were used 
centuries before the birth of Christ to 
hoist massive building blocks into 
place. The first elevator passenger in 
history was probably a carefree work- 
man who rode one of those blocks up 
to its final location. 

In 530 a.v. the Emperor Justinian I 
built a fort on Mount Sinai overlook- 
ing the Red Sea. The fort gradually 
became the monastery of St. Catherine 
and a monk-powered capstan hoist was 
installed to help visitors over the solid 
walls, which the military had designed 


for sieges instead of peaceful pursuits. 

In the seventeenth century human 
comfort became a consideration. The 
sedan chair, a sort of hand-decorated 
chair equipped with doors, windows, 
and handles by which it could be car- 
ried, came into popularity in France. 
An ingenious mechanic named Vil- 
layer got the idea of suspending a 
sedan chair in a stair well or in a shaft- 
way built into a thick wall, and using 
it to go up and down. 


iy climbing a flight of stairs a hu- 
man works up to fourteen times as 
hard as in crossing a level floor, so 
even though buildings of the day were 
only two or three stories high, Vil- 
layer’s business was brisk. “Flying 
chairs,” as they were termed, were put 
in Parisian townhouses and in summer 
places at Chantilly and Versailles. 
These were true elevators in that their 
mechanisms included counterweights 
which more than overcame the weight 
of the car and a passenger. Two 
lackeys would crowd into the chair and 
ride it downward. They would latch 
it into place preparatory to the lord’s 
up trip, which he made alone. 

The device had an assured future 
until one night at the Versailles palace 
when a favorite daughter of Louis 
XIV entered her private “flying chair” 
to get upstairs to bed. Part way up, 
the duchess stuck. Since the car was 
built into a fairly thick wall she had to 
whoop for some time before help came. 
It took additional time to break 
through the wall and release her. In 
all, the machinery held her prisoner 
for a good three hours. 

The king’s fury knew no bounds, 
according to contemporary reports, 
and the “flying chairs” became a lia- 
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bility instead of an asset to the court- 
conscious nobility. Villayer made good 
in other fields and the invention was 
practically forgotten. 


N the first half of the nineteenth 

century the elevator idea was re- 
vived, not as a luxury but as a work 
tool for building industry. There was 
a problem involved in getting barrels 
and bales of raw material up to the 
work level and bundles and packages 
of finished goods down to the shipping 
level. 

At first the common hoist was used. 
A rope was tied to a platform and a 
horse or a steam engine pulled at the 
other end to lift the load. This would 
do the job very nicely until the rope 
broke. Then the load and the em- 
ployees who had dared ride with it 
went nonstop to the basement. 

If the smash was_ spectacular 
enough, it made the local papers, usu- 
ally with a caption reading “Fatal 
Plunge.” No building operator would 
have dreamed of installing a passenger 
hoist. At the most posh hotels of the 
world, travelers climbed to their rooms 
of an evening. 

In 1852, Peter Cooper, the Ameri- 
can inventor and iron magnate, 
cracked this front of architectural 
apathy. Designing Cooper Union, the 
first iron-framed structure in New 


York city, he left a shaftway for the 
passenger elevator which he felt sure 
would eventually be made practical. 
With little more than inspiration to 
guide him, he made one mistake. On 
the theory that people in cross section 
are primarily circular, he made the 
shaftway round instead of rectangular. 


to years after the Cooper Union 
design was committed to paper, 
a mechanic from Yonkers, New York, 
set up an elevator exhibit at New 
York’s Crystal Palace Exposition, a 
trade show then receiving national 
attention. 

The device carried Elisha G. Otis 
up and down until a fair crowd was 
gathered in his part of the hall. Then, 
to the accompaniment of a gasp from 
the public, he would draw a hunting 
knife and slash the supporting rope. 
The car would drop slightly and catch 


‘in mid-air as a wagon spring once bent 


by the weight of the suspended car 
straightened and its ends engaged teeth 
built into the guide rails. 

The “safety platform” put Otis into 
the elevator business and the industry 
began to move up in more ways than 
one. Architects were delighted. With 
one eye on Peter Cooper’s iron fram- 
ing which did away with load-bearing 
walls and another on the elevator 
which eliminated stair climbing, they 
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“THERE ts a lesson for the regulated public utility in the 
experience of the elevator builder and operator. 


They 


provide a living case history in which the American enter- 
prise system and free competition have performed the regu- 
latory chore to perfection with no aid from the state. It may 
even be said that these forces were doing their work in the 
public interest long before the first state regulatory group 


was established.” 
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sketched buildings so tall that even city 
dwellers were dizzied. 

The wagon spring brakes did not 
completely solve the safety problem, 
always one of the most important con- 
siderations in any transportation sys- 
tem. If the rope broke near the cab 
it worked fine. But if the break was at 
the engine end of the line, the drag of 
the rope as it passed through the pul- 
leys kept the spring bent until the fall- 
ing load reached such a speed that 
sheer momentum carried it right 
through the safeguards. 

In those times, people did not turn 
to a regulating authority to get safety. 
They merely turned away from a de- 
vice that proved unsafe in operation. 
Elevator companies came and went 
like scattered quicksilver. A new gear- 
ing which gave faster service would 
boom a new firm and it could book 
orders into the distant future. A smash 
in which heads were cracked canceled 
the orders just as quickly. Many of 
the designs which were excellent from 
a technical point of view had to be 
discarded because of a single equip- 
ment failure. 


Geom became a fetish with those 
firms that wanted to stay in busi- 
ness. Safety controls blossomed and 
pyramided on top of each other. Trick 
pits were built at the bottom of eleva- 
tor shafts with oil buffers and com- 
pressed air devices to cushion runaway 
cars. They made it possible to drop 
cars a full twenty floors with a basket 
of eggs riding the fall and still un- 
cracked at the bottom. 

The safety record of American ele- 
vators is nothing short of fantastic. 
In spite of the volume of traffic, a re- 
cent 12-month period found only 380 
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accidents involving personal injuries, 
61 of which were fatal. Practically all 
the accidents involved old-time equip- 
ment and the most common failure 
was a human one. Impatient travelers 
insist on leaning into the shaft to see 
if the car is coming. All too often it is. 

Even the old equipment can be kept 
up to date with new controls and safe- 
guards. One bank of elevators in a 
New York city office building is doing 
the job for which it was installed in 
1884, and doing it well. 

Municipalities keep an eye on ele- 
vator safety in the same way that they 
protect the public from falling build- 
ings. Trained inspectors hunt through 
the elevator system for fatigued metal 
and worn or eroded parts. This is as 
close to regulation as the elevator in- 
dustry has come. 

Fares in any transit system are a re- 
sult of calculations involving original 
costs and operating costs. This is the 
point at which public dissatisfaction 
is most likely to be apparent. 

In America, passengers pay no di- 
rect fare for elevation or descent. The 
costs are tucked away in building op- 
erating charges and paid indirectly by 
tenants. This practice is not universal. 
In Algiers, for example, the cars are 
coin operated and if you don’t have the 
right change you won’t ride. The ele- 
vator denomination coins are in per- 
petual short supply because the riders 
hoard them. This leads to confusion 
and aggravation, and to outright anger 
when the car stops in mid-flight after 
it has collected the fare. 


Di praenrve ses rather than regulatory 
restrictions limits the original cost 
of an elevator. About eighty compa- 
nies manufacture and sell up and down 
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Indoor Rocket Rides Are Possible 


ss Sypeige-vi engineers have done so well that they now can build 
an elevator much taller than the highest building architects are 
able to justify economically. Only passenger comfort prevents them 
from putting into service some really terrifying rides. While the pre- 
scribed rate of descent for airliners is 500 feet a minute, some of the 
high-speed elevators in use today move at 1,400 feet a minute.” 





cars. Because competition is so intense, 
sales figures are difficult to obtain. In 
order to present the following para- 
graphs, however, the FoRTNIGHTLY 
was able to secure some percentages. 

Several times in the last few dec- 
ades, professional monopoly hunters 
have made a target of Otis Elevator 
Company, largest in the field. In a re- 
cent period, this firm did about 40 per 
cent of the nation’s passenger elevator 
business. The elevator division of 
Westinghouse Electric accounted for 
about 20 per cent of the trade. The 
third largest company, Houghton Ele- 
vator, did about 12 per cent of the 
business. 

According to a mysterious formula 
of social physics, the rank-size rule, 
these figures indicate that a state of 
nearly perfect competition exists in the 
elevator manufacturing business. 

The rank-size rule is found repeat- 
edly in statistical tabulations of com- 
peting groups. It is said to prevail if, 


when the agencies are ranked by size, 
the product of rank and size is roughly 
a constant. 

In the case of elevator manufac- 
turers, Otis is first and the product is 
1 X 40 = 40; Westinghouse, 2 K 20 
= 40; Houghton, 3 K 12 = 36. 

The rule is found to apply to such 
varied items as the frequency with 
which the author of a long book uses 
certain words, the gross business of 
retail corporations, business estab- 
lishments when ranked by the number 
of paid employees. 


8 price the American frontier dis- 
appeared early in this century, it 
might be said that each city competed 
freely with the others in attracting 
and holding population. It is no sur- 
prise that the rank-size rule works 
when applied to city population sta- 
tistics in every decennial census back 
to 1790. 

The accuracy with which figures fit 
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AN UNREGULATED “UTILITY” 


the pattern has fallen off slightly since 
the frontier vanished. In Europe, 
where there has been no frontier for 
centuries, the rank-size rule does not 
fit the present population facts at all. 

This leads to the argument that the 
presence of the rank-size rule in a sta- 
tistical column indicates a state of free 
competition, while its absence connotes 
a lack of competition. 

Dr. John Q. Stewart of the Prince- 
ton University faculty, a supporter of 
the rank-size rule theorem, as was the 
late Dr. George Kingsley Zipf of Har- 
vard, points out that some jurists hold 
a law of nature superior to statute law. 
If the theory of the rank-size rule could 
only be worked out so that the rule (at 
present merely a statistical curiosity) 
could be promoted to a natural doc- 
trine, Dr. Stewart claims, it would 
have legal weight. 

In the case of the monopoly accusa- 
tions leveled against the Otis Com- 
pany, the rule certainly seems to leave 
the burden of proof with the accusers 
rather than the accused. 

With equipment costs held down by 
competition between manufacturers, 
the elevator industry finds its operat- 
ing costs limited by competition be- 
tween building operators. 

The operator of an office or apart- 
ment building competes with others 
for tenants. Elevator service is an im- 
portant factor in this contest. It must 
be fast and accurate and still not eat 
up too large a share of the rentals. 


6 pv landlord trade has been in ex- 
istence so long that the balancing 
of value and cost has become almost 
second nature to its members. Pressure 
for rapid, economic service comes 
from the landlord-operator to the ele- 
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vator manufacturer and the latter’s 
engineers try to match the equipment 
to the need. 

Effects of this constant pressure are 
visible in the various driving mecha- 
nisms which have been used in eleva- 
tors. When cries of “Going up,” “Go- 
ing down” first joined the hubbub of 
commercial activity, steam and hy- 
draulic power provided the basic en- 
ergy, with steam well in the lead. 


B’ the 1860’s elevator designers 
were looking at hydraulics as the 
power source of the future. Pressure 
in the city water mains was sufficient 
to reach the top floors of buildings. 

One elevator of those times was 
worked by means of a bucket shaped 
counterweight which was either filled 
or emptied of water to raise and lower 
the cab. Since the weight of the cables 
worked to make each ride a constantly 
accelerating proposition and riders 
were completely at the mercy of the 
operator, the device did not prove 
popular. 

A more commercial invention was 
the plunger-type elevator. With a hole 
bored into the ground, a plunger fitted 
to the bottom of the cab was raised and 
lowered by valving water from the city 
mains into and out of the hole. 

About 1880, the hydraulic elevator 
had nearly pushed steam-driven units 
off the market. The boring of holes 
was an expensive process, but oil field 
developments made the task simpler. 

In 1880 a German engineer, Werner 
von Siemens, built an electrically 
driven elevator for the Mannheim Ex- 
position, and as central station electric 
service spread through the United 
States the electric drive and the hy- 
draulic lift locked horns. Claims on 
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either side were in keeping with the 
business techniques then prevalent. 

Architects finally gave the decision 
to the electric drive if only because 
the hydraulic plungers were limited to 
about 380 feet and the planners wanted 
to go higher. With electric power, the 
cables to which the cab is attached are 
hauled up the shaft, passed around a 
traction drum, and then lowered into 
the shaft where they join the counter- 
weight. The capacity of a winding 
drum or the mechanical strength of a 
plunger does not limit the distance a 
car can travel. 


_ engineers have done so 
well that they now can build an 
elevator much taller than the highest 
building architects are able to justify 
economically. Only passenger comfort 
prevents them from putting into serv- 
ice some really terrifying rides. While 
the prescribed rate of descent for air- 
liners is 500 feet a minute, some of the 
high-speed elevators in use today move 
at 1,400 feet a minute. At this rate, 
insecurely moored stomachs can defi- 
nitely feel the motion. 

By World War I, the elevator had 
become a fact of life in built-up Amer- 
ican cities. Since then the industry has 
refined and re-refined its practices, 


looking for efficiency and economy. 

Timesaving starts and quick, accu- 
rate stops without car jiggling to get 
the floor of the cab level with that of 
the building were achieved by 1925. 
Automatic dispatching, which is de- 
signed to match the available cars with 
button-pushing passengers, came in 
1940. 

In recent years, completely auto- 
matic operation, even for office build- 
ings, has been developed. Such auto- 
matic installations are estimated to 
save the building operator up to $7,000 
a year for each car. An electronic 
vacuum-tube hookup can do a better 
job of guessing where the next up or 
down call will originate than an ex- 
perienced human elevator operator. 

In all of these advances, decisions 
reached in the market place have taken 
the place of regulatory action. Disputes 
between building operators and the ele- 
vator manufacturers have been settled 


' within the framework of the free en- 


terprise pattern. 

Public acceptance of the elevator is 
living proof that American industry, 
in return for reasonable compensation, 
can provide adequate service in the 
vertical plane. With similar treatment, 
those same forces can satisfy the pub- 
lic in any dimension. 





a oe enterprise, not government, makes jobs. A seri- 
ous decline in business activity creates an employment 
vacuum which is much too large for government to fill without 
harming the currency, the private enterprise system, or both. 
It is idle to say, as was so often said during the last depression, 
‘If business will not create jobs, the government will’ Any 
such commitment is prompted by emotion, not reason, for tt 


is a promise that cannot be kept.” 


—Excerpt from The Guaranty Survey, 
published by Guaranty Trust Company 


of New York. 
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Selecting and Training 
Utility Salesmen 


Because the people in any sales organization can make or break 

it, it is fundamental that those in supervisory positions should 

understand something of the psychology of human relations. 

A successful sales supervisor 1s a leader in the truest sense of 

the word. In the years ahead, selective training and supervising 

of utility salesmen are going to be increasingly important parts 
of utility management’s responsibility. 


By PHILIP M. ALDEN anp 
ALBERT G. GARRIGUES* 


: ) J wILE people are the most im- 
portant part of any business or 
industrial activity, this is par- 

ticularly true in sales work where re- 

sults obtained are almost directly pro- 
portional to the effectiveness of in- 
dividual contacts with others. In many 
ways each individual salesman is “in 
business for himself,” in that when he 
is out in the field it is up to him to 
carry the sales negotiation through to 

a successful conclusion. For this rea- 

son, proper selection, training, and su- 

pervision within a sales group are of 
particular importance. A good sales- 
man is automatically a very important 
person. 

Because the people in any sales or- 





*Manager and assistant manager, respective- 
ly, retail sales division, Philadelphia Electric 
Company For additional personal note, see 
“Pages with the Editors.” 


ganization can make or break it, it is 
fundamental that those in supervisory 
positions should understand something 
of the psychology of human relations 
—the urges that move people—the in- 
herent desire to be treated fairly and 
as an individual, and not just as amem- 
ber of a group, or a cog in a machine. 
It is important to understand that, as 
human beings, we all have problems 
which often need a sympathetic ear. In 
other words, a successful sales super- 
visor must be a leader in the truest and 
best sense of the word, who enjoys 
working with his people as a part- 
ner, rather than just directing their 
activities. 

With such a spirit, employee rela- 
tions, which have been defined as “get- 
ting along better with our employees 
than we do with our relations,” be- 
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comes a relatively minor problem. It is 
with the hope that it may be helpful in 
directing attention to some of these 
factors, as they apply to a public utility 
engaged in the manufacture and mar- 
keting of electricity and gas, that this 
paper has been prepared. 


oe electricity and gas is an ex- 
acting sales job. It includes in its 
various phases : 

1. Highly competitive selling. 

2. Selling the advantages of utiliza- 
tion equipment to the point where the 
customer will buy of his own initiative. 

3. Furnishing expert advice and as- 
sistance to a wide variety of customers, 
on a multiplicity of applications. 

4. Building future markets from day- 
to-day contacts, 


To do this type of sales job it is 
necessary for supervision to under- 
stand that its first duty is building men. 
It is only as a supervisor recognizes 
and attains this basic objective that he 
can be considered successful. And it is 
essential that all salesmen, regardless 
of assignment, have an opportunity to 
experience the real satisfaction which 
comes from following a creative sales 
job through to completion. 

Basically, therefore, a successful 
utility salesman must be: 

1. Carefully selected. 

2. Carefully trained. 

3. Presented with a clear opportu- 
nity for progress, in so far as his own 
abilities warrant, and opportunities 
occur. 


Selling in the Various Markets 


o h< opportunities for the sale of 
electricity and gas are so varied 
that we must be satisfied for the pur- 
poses of this article to discuss only the 
principal market classifications. 


These principal classifications are: 


1. Residential. 
2. Farm. 

3. Commercial. 
4. Industrial. 


Before considering the problem of 
selecting and training people for util- 
ity sales work it is obviously important 
to review the type of sales work for 
which they are to be selected. We de- 
fine these types in accordance with 
these principal markets: 


l Residence Selling. Utility sales 
e work in the residential market 
naturally divides itself into two parts ; 
that is, 

(a) The sale of electricity and gas 
to new homes, and 

(b) Selling the existing home. 

There are many opportunities for 
the promotion of better wiring and 
more adequate equipment in new 
homes, particularly among operative 


‘builders. The objective of this phase 


of residential sales work must be to 
persuade the builder to consider the 
advantages to him of so equipping his 
homes that they will appeal to the 
prospective buyer, thus making them 
earier to sell. 

The basic qualifications for success- 
ful selling to the residential builder are 
knowledge, integrity, intelligence, the 
power to persuade, coupled with a de- 
termination to succeed and a particu- 
lar ability for getting along with 
others. 


eume the old home market is pri- 
marily a merchandising operation 
and for the purpose of this article it 
is assumed, as a matter of policy, that 
the utility will engage in the direct sale 
of appliances to residential customers, 
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at the same time conducting these ac- 
tivities so they will encourage and pro- 
mote the work of other sales outlets, 
and build good relations with cus- 
tomers. 

It is recognized that the basic rea- 
son for utility merchandising is usual- 
ly the lack of adequate sales promotion 
by other sales outlets, particularly of 
the newer but often important load- 
building appliances which have not as 
yet received general customer accept- 
ance. At the same time, the principal 
support of the merchandising activity 
should come from the margin of profit 
in the sale of appliances. These facts, 
in the light of the basic policy of dealer 
encouragement and improved customer 
relations mentioned above, place a par- 
ticular responsibility on the utility to 
make sure that its residential sales rep- 
resentatives are of high caliber and 
have a full understanding of the im- 
portant part they play in representing 
the company through their daily con- 
tacts with the public. 

The personal qualifications for a 
successful salesman in this field are 
similar to those previously mentioned 
in our discussion on selling the new 
home. 


2 Selling the Farm Customer. Sell- 
e ing farm customers involves resi- 
dential sales in so far as farms, in 


themselves, include residences. How- 
ever, special training and experience 
in farming and farm problems is par- 
ticularly desirable in this field. Gradu- 
ates of recognized colleges in agricul- 
tural engineering are the best possible 
candidates, provided they have the 
basic qualifications of salesmanship, in 
addition to this specialized knowledge. 


Commercial Sales. Selling com- 
3. mercial customers requires a 
much wider knowledge of gas and elec- 
tric operations than the types of sell- 
ing discussed in the preceding para- 
graphs. This results from the varying 
types of customer, as well as the great 
number of applications useful to busi- 
ness. In this field the salesman defi- 
nitely benefits from a college or tech- 
nical education attained either prior to 
employment or in night school while 
employed. However, a degree should 
not necessarily be a prerequisite for 
employment, as some of the most suc- 
cessful salesmen in this market have 
not had an opportunity for higher edu- 
cation, but have had the essential quali- 
fications which, supplemented by in- 
tensive training on the job, have made 
it possible for them to succeed. 


4 Selling Industrial Customers. 
e Many of the duties involved in 
selling industrial customers can be per- 


= 


or industrial activity, this is particularly true in sales work 


q “WHILE people are the most important part of any business 


where results obtained are almost directly proportional to 
the effectiveness of individual contacts with others. In 
many ways each individual salesman ts ‘in business for him- 
self,’ in that when he is out in the field it is up to him 
to carry the sales negotiation through to a successful 


conclusion.” 
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formed by well-trained, practical sales- 
men, who have not had the advantages 
of a technical education. However, it 
is particularly desirable to fill a large 
proportion of these sales jobs with 
technically trained men. With this 
background, there is no substitute for 
experience in the field, rubbing shoul- 
ders with plant superintendents, engi- 
neers, and maintenance men, and be- 
coming familiar with operating prob- 
lems through field experience. 

This market is the broadest of all 
in so far as the number of applications 
is concerned, and, therefore, the indus- 
trial salesman should have available 
men especially trained in such matters 
as air conditioning, heating, lighting, 
etc., to assist him on specialized prob- 
lems. 

In general, it is axiomatic that in 
order to develop an organization to sell 
these various markets we must select 
and train our men with the greatest 
possible care. Time taken in selection 
and training will pay substantial divi- 
dends in subsequent years. 


Selection and Training of Sales 
Personnel 


prong who meet the qualifica- 
tions that are essential to utility 
sales work are always hard to find, and 
particularly so at the present time. 
Therefore, the first problem is not so 
much one of selection as it is of attract- 
ing the type of man we are looking for. 
Even today this can be done if three 
conditions are met: 


1, The starting salary compares fa- 
vorably with the salary obtainable else- 
where. 

2. The opportunity for advancement, 
for men with ambition and ability, is 
clearly defined, and 
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3. The enthusiasm of the presently 
employed salesmen for their jobs is 
contagious. 


Developing this enthusiasm for the 
job is definitely tied in with the sales- 
man’s income and opportunities, plus 
those sometimes intangible but all-im- 
portant factors which are the principal 
subject of this article. 

Having attracted men to a favor- 
able consideration of utility sales work, 
they should then be carefully screened 
by an interviewer in the personnel de- 
partment. This is true whether the ap- 
plicants are employees of other depart- 
ments of the company, or whether they 
come from the outside. Aptitude test- 
ing has been tried but it does not seem 
to be too helpful in selecting men for 
sales work. The most valuable method 
of selection is a carefully planned per- 
sonal interview by one who is experi- 
enced in seeking out those personality 
factors which are most important. 


‘Fundamentally, this is done best when 


the applicant is put at his ease and en- 
couraged to talk about his interests, 
his education, and his experiences, as 
well as his personal likes and dislikes. 
Such an interview takes time, but a 
casual friendly approach of this nature 
develops a picture of the applicant’s 
personality which is most important in 
making a selection. 


r is desirable, as has been previously 
indicated, to select men with suffi- 
cient education so they may progress 
to those jobs where their education is 
needed as a background for their work. 
At the time of employment the matter 
of further night school education 
should be discussed with all applicants. 
No salesman can afford to take the 
position that his education is complete. 
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Keeping the Utility Customer Sold 


. ‘T N all the steps of selection and training it is important to develop in 

the salesman a philosophy of customer approach which leads him 

to present his sales story in terms of profit to the customer from the 

greater use of the product he is selling. He must recognize that utilities 

are in business ‘for keeps’ and only those sales resulting in customer 
satisfaction can pave the way for further sales in the future.” 





Regardless of care and selection, 
every new salesman should be on a pro- 
bationary or trial period for from six 
to nine months in order that his work 
may be observed, in the field, by his 
supervisor. During this trial period a 
definite training program is essential. 
This training generally falls into three 
classifications : 


1, Field training in the presence of 
the customer, accompanied by an ex- 
perienced salesman or supervisor, in 
order that he may learn the best meth- 
ods of approach and customer contact. 

2. Assigned individual study on the 
fundamentals of the production and 
distribution of electricity and gas, com- 
pany policies and practices, including 
rates, and the multiplicity of equipment 
and applications using electricity and 
gas. 

3. Group meetings at which super- 
visors or manufacturers’ representa- 
tives present pertinent sales facts on 
specific equipment. 


In utility sales work, because of the 
continuous development of new appli- 
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cations and processes, training must be 
a more or less continuous operation. 
The best salesman is almost literally 
“learning something new every day.” 
In all the steps of selection and train- 
ing it is important to develop in the 
salesman a philosophy of customer ap- 
proach which leads him to present his 
sales story in terms of profit to the cus- 
tomer from the greater use of the 
product he is selling. He must recog- 
nize that utilities are in business “for 
keeps” and only those sales resulting 
in customer satisfaction can pave the 
way for further sales in the future. 


Operation of the Sales Department 


O= of the questions which any 
sales manager worth his salt 
should ask himself from time to time 
is this : 

“What makes a sales organization 
click ?” 

What is the best way to encourage 
and develop that spirit within an or- 
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ganization which reflects happiness in 
the job, as well as a desire on the part 
of each individual to devote his best 
efforts to the work at hand? Such a 
spirit is the antithesis of “just getting 
by.” It is something that cannot be 
forced. Least of all can it result from 
pressure from the top, or fear of loss 
of employment if certain predeter- 
mined results are not attained. It is our 
firm conviction that in those cases 
where the salesman really wants to do 
his best, the maximum potential of new 
business is almost certain to be at- 
tained. 


J usT what is it that makes a man give 
his best to his job? Basically, of 
course, there is the need to provide for 
himself and for his family, and to at- 
tain economic security ; but even deep- 
er than that, most people, if given an 
opportunity, will strive to succeed in 
their chosen field. Some of the factors 
which are important in developing this 
spirit are: 


(a) Pride of accomplishment. 

(b) An opportunity to learn and 
prepare for the job ahead. 

(c) A clearly defined line of ad- 
vancement. 

(d) Recognition for a job well done. 

(e) Scrupulously fair treatment on 
promotions. 

(f) Informing employees of oppor- 
tunities for advancement in other com- 
panies, as these come to our attention. 

(g) Mutual understanding and con- 
fidence between salesman and super- 
visor. 

(h) The personal touch. 

(i) Campaigns and contests to de- 
velop the competitive spirit, coupled 
with a continuous wage incentive pro- 
gram. 

(j) Periodic review of individual 
performance, and a consistent wage 
progression program. 


Mc" of the above points would 
seem to be self-explanatory, but 
perhaps a word about “the personal 
touch” is in order. By this we mean 
taking a genuine interest in the sales- 
man and his family as individuals for 
whom we have a real friendship. It 
may seem a little thing to know the 
salesman by his first name, but it may 
mean a lot to him. Perhaps we should 
remember his birthday. There are 
many other small ways in which super- 
vision can help the salesman feel he is 
a member of the team — that he 
belongs. 

These ways must reflect the per- 
sonality and sincerity of the individual 
supervisor. 

Contests and a continuous wage in- 
centive plan are also important. While 
the extent to which they can be used 
varies in different markets, and could 
well be the subject of a paper in it- 
self, there is no market, including the 
industrial, to which this type of pay- 
ment for results obtained cannot be 
applied to some extent—and the bet- 
ter salesman wants this opportunity to 
benefit directly from his own efforts. 


Working with Other Departments 


6 hm basic responsibility of any util- 
ity sales organization is to build 
load—to promote greater use of its 
company’s product. At the same time 
it must not lose sight of the fact that 
the work of all departments contrib- 
utes to this end result. Salesmen and 
sales supervision should realize that 


the work of the engineering and oper-' 


ating departments in constantly im- 
proving efficiencies and lowering costs 
means, in periods when inflation is not 
an important factor, that rates can be 
reduced from time to time to the point 
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where the utility’s products are kept in 
a competitive position with other serv- 
ices, thus making them even more at- 
tractive to the customer. Such a com- 
petitive price situation is of great help 
to the sales department, not only in 
building new load, but in retaining ex- 
isting business. 

Similarly, such departments as ac- 
counting and customer relations can 
pave the way for the salesman. People 
like to do business with a company in 
which they have confidence. A cus- 
tomer who is friendly to the company 
is an open door to the salesman. 

Recognizing that the men and wom- 
en in other departments are actually 
sales allies results in a mutual under- 
standing and respect for the work these 
other departments are doing. In addi- 
tion, an even further understanding 
might well result from some planned 
program of interchange of personnel 
between sales and other departments 
on the supervisory level, which would 
seem to be entirely possible in utility 
work, since many sales department 
supervisors have an engineering edu- 
cation and background. 


Summary 


ie summary we believe the follow- 
ing points are worthy of emphasis 
as a “Philosophy of Sales Manage- 
ment” in the utility field, which we sin- 
cerely believe will help to build a strong 
and effective sales organization, recog- 
nizing the challenge of its responsibil- 
ity for load building in all phases of 
the market : 
1. Although forms, procedures, of- 
fice equipment, sales tools, etc., are all 


necessary parts of the operation of a 
utility sales department, they are rela- 


tively unimportant in comparison with 
the men and women who have the re- 
sponsibility for carrying out the day- 
to-day work of the organization. 

2. Because people are all-important, 
time spent in careful selection and pa- 
tient training, both through meetings 
and in the field, is the best possible in- 
vestment for the future, 

3. An effort should be made to fit the 
employee into that phase of sales work 
for which by education, training, and 
temperament he is best qualified. 

4. It is the responsibility of super- 
vision to treat each employee as an in- 
dividual—to encourage suggestions— 
to recognize outstanding performance 
—and to develop an organization along 
vertical lines, so that the path of prog- 
ress is clearly defined and individuals 
with ability and initiative may have the 
opportunity to prepare themselves for 
the job ahead. 

5. Pressure should be from the bot- 
tom up rather than from the top down. 
In the ideal sales organization each su- 
pervisor should feel that he is being 
pushed by the men in his group to do 
the best possible job, and he should 
consider it a part of his job to train his 
men for greater responsibility, when 
and if he has an opportunity to move 
up the line. 

6. A sales organization can and 
should work in close co-operation and 
harmony with other departments, with 
mutual respect for the part played by 
each group in the over-all successful 
operation of the company. It is the re- 
sponsibility of sales supervision to show 
by example that it believes in and en- 
courages this attitude and approach to 
all interdepartmental problems and to 
those points of friction which are bound 
to arise from time to time in any large 
organization. 


A in all, and it will bear repetition, 

because much is expected of him 
and his contribution to the growth and 
development of his company is vital, 
the utility salesman is a VIP. 
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Western Public Power Rules 


| igen Secretary McKay announced 
recently a plan to govern disposal of 
federally generated power in the western 
division of the Missouri river basin. The 
“criteria which will guide future contract 
negotiations” for sale of government 
power in that part of the basin located in 
Colorado, Wyoming, and western Ne- 
braska include provisions for 20-year 
contracts with customers, public or 
private. 

Under the plan, preference customers 
will get first call, but all power is to be 
disposed of within a reasonable distance 
from the point of generation. The cri- 
teria cover power supply, marketing 
area, contracting, and adjustment in 
rates, It was drafted by Reclamation 
Commissioner W. A. Dexheimer and 
approved by Assistant Interior Secre- 
tary Fred G. Aandahl. 

Apparently the Interior Department is 
trying to get out of the rate regulation 
business. Such is the indication of the 
new standard contract provision as to 
rates. It is a departure from previous in- 
sistence of the Interior Department on 
supervising all rates for resale of power 
by wholesale purchasers, both public and 
private. Henceforth the contract limita- 
tions will only require that “savings” be 
passed on by private company wholesale 
distributors, whose rates will otherwise 
be left for the state commissions and local 
authorities to regulate. Public retail 
agencies will not even be required to pass 
on savings. The new contract standards, 
which carry out the broad policy provi- 
sions announced last August by Secre- 
tary McKay, are expected to be extend- 
ed to other areas. 


7m Washington and the 


Utilities 


The criteria fit in “very well with the 
power policy announced in August by 
Secretary McKay,” Aandahl said. He 
emphasized that the contracts would 
make it the customers’ responsibility to 
have or obtain other sources of power to 
meet their needs in excess of amounts 
stipulated in contracts with the Reclama- 
tion Bureau. 


ge said a minimum of steam- 
generated power will be pur- 
chased in low-water years to provide 
“firm power equivalent to average ca- 
pacity of the river.” He expected an an- 
nouncement will be made of practically 
identical procedures to cover power con- 
tract negotiations in the eastern division 
of the Missouri river basin, plus a de- 
lineation of initial and subsequent mar- 
keting areas. 

All power now being produced is be- 
ing marketed under existing contracts 
and the criteria will govern new con- 
tracts and renegotiation of existing con- 
tracts. 

The Reclamation Bureau will shortly 
announce the amount of power expected 
to become available soon from new hy- 
droelectric plants and for ninety days 
thereafter will receive applications for 
contracts. Under the new procedures the 
bureau will commit itself to deliver speci- 
fied amounts of firm power throughout 
the lifetime of new contracts, with no pro- 
visions for withdrawal of any part of 
such power for service to other existing 
or potential customers. Public bodies 
given a preference in sale of Federal pow- 
er by law will get the first call on any 
power available for sale, but there will 
be no reservation of supplies for them to 
meet future load growths. 
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EANWHILE, leaders of two of the 
nation’s largest farm organizations 
endorsed the Eisenhower administra- 
tion’s power policy, but a third vigorous- 
ly denounced it. Approval was voiced 
by President Allan B. Kline of the 
American Farm Bureau Federation and 
Herschel D. Newsom, master of the Na- 
tional Grange. But President James G. 
Patton of the National Farmers Union 
called it “a total surrender to the electric 
company lobby.” 

The new policy, as enunciated by Sec- 
retary of Interior McKay, defines a 
narrow Federal rdle in power develop- 
ment and puts “primary responsibility” 
for supplying power needs in the hands 
of local private and public interests. 


* 


FPC and the Gas Utilities 


HAIRMAN Kuykendall of the Federal 
Power Commission walked into an 
unexpectedly lively session when he un- 
dertook to address the National Institute 
of Municipal Law Officers at the May- 
flower Hotel in Washington, D. C., on 
September 15th. He had prepared a po- 
lite, simple, and informative speech about 
the commission’s work, 

He asked for the co-operation of the 
municipal law officers and said that the 
FPC, in turn, would co-operate in local 
rate matters as much as it could. He re- 
ferred to activity in previous years of the 
FPC in co-operating with municipal and 
state regulatory agencies in gas and 
electric rate cases before the state com- 
missions. He said the FPC would con- 
tinue to give cities such assistance and 
co-operation for modest consideration— 
which is required by law in such cases. 

Then he referred to the new rules for 
presenting gas rate cases, adopted last 
July, and the impact of inflation on the 
continued heavy load of natural gas rate 
cases before the FPC. Chairman Kuy- 
kendall had followed, on the speakers’ 
stand, his brother commissioner and 
Eisenhower appointee on the FCC— 
former Wisconsin commission chairman, 
John C, Doerfer. 
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But when the main part of his speech 
was over, there were some questions 
from the floor which indicated that all 
was not harmonious within the ranks of 
the municipal law officers with respect to 
the pending legislation for limiting FPC 
jurisdiction over natural gas distribut- 
ing utilities, importing out-of-state 
supplies. 

This is the so-called Hinshaw Bill 
(HR 5976), which was supported not 
only by the FPC but also by the National 
Association of Railroad and Utilities 
Commissioners and various others. 
There was also some understanding that 
it would not be opposed by the National 
Institute of Municipal Law Officers. But 
apparently there has been some reversal 
of this sentiment. Anyhow, the next day 
the association passed a resolution con- 
demning such legislation. 

It is not clear just what this will 
amount to in view of the fact that the 
bill has been favorably reported by the 
Senate. It is now on the Senate docket. 
Under the circumstances, the position of 
the municipal law officers will be, at best, 
an arguing point from the floor, because 
testimony has been completed in com- 
mittee. ' 

Under the able and influential guid- 
ance of the chairman of the Senate Inter- 
state Commerce Committee, Senator 
Bricker (Republican, Ohio), it looks as 
if the Hinshaw Bill should make the 
grade early in the next session under its 
own momentum. The bill is primarily 
designed to avoid the expense and dupli- 
cation of state and Federal regulation 
which followed the Supreme Court de- 
cision in the East Ohio Gas Case. 


aa 
The Phillips Case Again 


OOKING at the other end of the pipe- 
line, however, it seems less likely 
that Congress will act to relieve the FPC 
of its jurisdiction over independent gas 
producers. The reason for this is two- 
fold. First, there is the natural political 
complication of a forthcoming congres- 
sional election year. There has been a 
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good deal of left-wing agitation, allegedly 
on behalf of the consumer. Antiadminis- 
tration columnists have been pounding 
away at the “give-away” theme. So, the 
Congressmen, by and large, may be 
disposed to do nothing about this for the 
present. 

That brings up the second reason for 
delay, one which is always a good excuse 
—pendency of a court appeal. The De- 
partment of Justice has until October 
19th to file a request for review of the 
decision of the U. S. Circuit Court of 
Appeals for the District of Columbia 
that the FPC must take jurisdiction over 
the field price of natural gas. FPC tried 
to bow out of this field voluntarily. Oth- 
er independent producers and gatherers 
are looking to the Supreme Court’s ex- 
pected review to settle the question. 
Texas, Oklahoma, and New Mexico 
have filed briefs supporting the Phillips 
petition, contending that FPC control 
would jeopardize exploration and devel- 
opment of new natural gas sources, Final 
decision by the court may not come until 
next spring, when it is too late for the 
83rd Congress to get started. 

On September 15th, representatives 
of the natural gas industry met in Wash- 
ington, D. C., with members of the FPC 
to discuss the feasibility of a gas indus- 
try advisory group. FPC Chairman 
Kuykendall called a meeting of twelve 
industry leaders in response to sugges- 
tions for the formation of a council that 
would study the various regulatory prob- 
lems facing FPC and the industry. Al- 
though the conference was not expected 
to get much beyond the exploratory 
stage, observers saw in the commission’s 
action new evidence of a desire of the 
administration for closer co-operation 
between industry and the government. 


> 


FPC Decision Heartens Phone 
Official 


PaciFIc TELEPHONE & TELEGRAPH 
ComPANY official has expressed 
encouragement over a recent decision of 
the Federal Power Commission which 


seemed to indicate a more favorable at- 
titude on the part of the commission with 
respect to rate making in the natural gas 
industry. 

The reference was to the latest rate- 
making decision of the FPC, in which it 
granted a 6% per cent return on net 
property to a subsidiary of the Columbia 
Gas System. 

In a letter to the financial editor of the 
Los Angeles Times, Lawrence T. Coo- 
per, assistant vice president of Pacific 
Tel. & Tel., said the FPC’s decision 
underscored the necessity of adequate 
earning power to support expanding new 
capital needs, a philosophy which he 
hoped would be applied by the California 
Public Utilities Commission in its de- 
cision on his company’s pending petition 
for higher rates, 

Pacific Tel. & Tel.’s request for rate 
relief was filed with the California com- 
mission in December, 1952. Cross- 
examination of the company’s witnesses 
is scheduled for December of this year. 
If precedent is followed, the commis- 
sion’s staff will present its testimony 
and, after cross-examination of its wit- 
nesses, an order from the commission 
will be forthcoming. “This is a long time 
as compared to average handling 
throughout the country,” Cooper wrote, 
“but primarily we are concerned in get- 
ting a fair order much more than we are 
concerned over the problem of delay, 
even though that is a very serious prob- 
lem for us.” 


| ppomn said the problem of his com- 
pany is almost identical to that 
which plagues the natural gas industry; 
namely, the problem of raising very 
large amounts of additional capital in 
order to take care of expanding needs. 
Pacific Tel. & Tel.’s business has doubled 
since the end of World War II and is 
still growing rapidly, Cooper stated. 
“We are planning to issue $50,000,000 
in debentures early this fall and we shall 
have to raise another $100,000,000 next 
spring, both of these issues to pay off 
temporary bank loans with which we are 
financing expansion,” Cooper explained. 
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Financial News 
and Comment 


By OWEN ELY 


Dow Theory Upsets Stock 
Market 


‘a year 1953 has been a deflation- 
ary period in the security markets. 
The Dow-Jones industrial average re- 
corded its high for the 1942-52 bull mar- 
ket on January 8th, at 293.79, having 
gained about 30 points in the postelection 
rally. The average remained in about a 
10-point range for several months, but 
by June had dropped back to the pre- 
election level around 263. A brief sum- 
mer rally carried it to 275, from which 
it declined (as of September 14th close) 
to about 255. The rail average, which 
behaved very well up to August, dropped 
rather sharply. The position was then 
as shown in table on page 498. 

This year’s “post-Korean” decline is 
considerably smaller than the postwar 
decline of 1946 when the Dow industrial 
average dropped 23 per cent in seven 
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months, Some of the recent selling in 
stocks resulted from “psychological” fac- 
tors, such as the bear market “signal” 
for Dow theory addicts ; and margin sell- 
ing, the first in several years, also had a 
temporarily aggravati ig effect. The mar- 
ket has as of September 18th rallied 
moderately, and some observers feel that 
the lows for the year have been made. 
Whether this forecast proves true will 
doubtless depend on the outlook for busi- 
ness during 1953-54. 


TILITY stocks have acted much bet- 

ter in the recent decline than they 

did in the spring down trend; recent 
prices have been about the same as the 
July lows. The utilities have probably 
been bolstered somewhat by (1) absence 
of the heavy volume of new offerings 
which aggravated the spring decline 
(there was practically no stock financing 
in August, and the amount indicated for 
September appears moderate); (2) the 
bond market has not declined sharply as 
it did in the spring, and there has been 
less talk recently about switching from 
utility commons to bonds and preferred 
stocks; (3) the new record electric out- 
put figures, which are unusual in the 
summer, and apparently due to heavy 
use of air conditioners during the heat 
waves ; and (4) the continued announce- 
ment of dividend increases. There has 
probably been some switching from in- 
dustrial to utility stocks as more “de- 
fensive” against any severe down trend 
in the business cycle, Continued buying 
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of utility stocks by pension and other 
funds may also be a factor. 

The recent selling wave in industrials 
and rails seems to have been initiated by 
fears of a sharp setback in the heavy 
industries which might result from can- 
cellations of defense orders, and reduced 
buying by consumers, due to an over- 
supply of cars, new houses, etc. But the 
recent slippage of some 12 points in steel 
activity (from 102 per cent to 90 per 
cent) was probably due both to summer 
letdowns and to the $70,000,000 factory 
fire which has temporarily upset General 
Motors’ operations. There are some in- 
dications of a moderate rally in steel 
activity, and the year 1953 as a whole 
is expected to make a new record for 
output. 


preening the decline in stocks 
appears due to the following factors : 
(1) the spring decline in the bond mar- 
ket with resultant wiping out of some in- 
stitutional book reserves (theoretically, 
not actually); (2) the administration’s 
delay in checking the sharp rise in in- 
terest rates, and in readjusting bank 
reserves ; (3) the declining trend of farm 
prices and income, and fears that the 
parity system of protecting the farmers 
might be abandoned; (4) the broad de- 
flationary policies of the new adminis- 
tration and particularly the cutbacks in 
defense orders—despite the fact that 
these will have little near-term effect on 
business activity; (5) the continued in- 
crease in inventories and loans (manu- 
facturers’ inventories are about 5 per 
cent over last year); (6) some recent 
easing of retail sales gains over last year, 
probably due largely to the severe heat 
wave; (7) and the slight dip in the busi- 


1952 Range—High 


SE ckudamnntcawwdusninncle-s 
ee ee 
Low* 


— iw 
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Per Cent Decline from 1952-53 Highs 





*To September 14th. 
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ness indexes, partially due to the General 
Motors fire, together with headline news 
of small and scattered layoffs. 


6 pew are plenty of statistics to sup- 
port the bullish side of the argument, 
though necessarily most of these reflect 
past conditions and are less significant 
for the future: (1) The common stocks 
composing the Dow-Jones industrial 
average now yield about 6 per cent, or 
double that of early 1929; (2) the FRB 
index made a better average showing in 
the first half of this year than in the same 
period of last year (240 versus 232), 
and the second-quarter output of goods 
and services gained 8 per cent over last 
year; (3) corporate income for the na- 
tion’s manufacturers are expected to 
make the second best showing this year 
(below that of 1950, but better than 
1952) ; (4) employment in August was 
63,400,000, a new high, and unemploy- 
ment was at a postwar low; (5) profits 
of many companies should be automati- 
cally increased next year by elimination 
of EPT, and consumer spending power 
should be moderately increased by the 


‘ anticipated readjustment of the personal 


income tax rate in April; (6) business 
borrowing from New York banks made 
a record weekly gain of $175,000,000 in 
the week ended September 16th; (7) 
despite slackening of starts on new 
houses, new construction of all kinds in 
August set a new record, up 7 per cent 
from last year; (8) while home building 
has probably been overdone temporarily, 
it is favored by the current very rapid 
increase in population (quite different 
from conditions in the 1930’s); (9) 
there is still an immense amount of road 
building (facilitated by toll financing for 


Dow-Jones Averages 


Industrials Rails Utilities 
sbeuies 292 113 53 
sacha 256 82 48 
seehueiiis 294 112 54 
iis 255 91 48 
pivaaes 255 91 49 
Budecate 13% 19% 9% 
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turnpikes), together with utility con- 
struction, much commercial building 
(just getting under way) together with 
schools, hospitals, and much-needed 
slum projects; (10) industry plans to 


spend nearly $28 billion this year for 
construction, or 5 per cent more than 
last year; (11) while some electrical ap- 
pliances are getting hard to sell, this may 
be balanced by the big demand for air 


e 


CURRENT ELECTRIC UTILITY STATISTICS AND RATIOS 


Per Cent Increase 
Latest Latest Latest Latest 
Unit Month 12Mos. Month 12 Mos. 

Operating Statistics (July) 

Output KWH—Total ............. Bill. KWH 38.0 426.6 17% 10% 
Hydro-generated .. = 8.8 -- _ _ 
Steam-generated .. " 29.2 == 24 _ 

RO LAE EE Mill. KW 86.1 — — 10 

i a” fi OO err ” 70.7 — 12 — 

RE NE EE ik ove iscncdeceweaes Mill. Tons 9.6 = 21 _ 
eR err Mill. MCF 109.3 — 10 —- 
___ SEE cherie: Mill. Bbls. 6.3 — 45 = 

a I Gra tonceccnertsctacnss Mill. Tons 43.4 — 6 -- 

Customers, Sales, Revenues, and Plant (June) 

KWH Sales—Residential ......... Bill. KWH 5.4 67 13% 12% 

Commercial ........ = 44 51 9 
OS eee ” 13.0 148 21 8 
Total, Incl. Misc. .... 29.5 348 15 8 
Customers—Residential ........... Mill 31.6 — 4 4 
Commercial .......... ” 4.5 — 2 2 
EE. .canacanewes 5 — 2 2 
Total, Incl. Others ... a 38.9 — 3 3 

Income Account—Summary (June) 

Revenues—Residential ............ Bill. $ 156 1,917 12% 12% 
eee 116 1,367 9 9 
ae e 146 1,661 17 9 
Total, Inc. Misc. Sales .. - 462 5,437 12 10 
Sales to Other Utilities . " 34 422 13 9 
Mise. Income .......00¢ ¥ 14 215 4 4 

Expenditures—Fuel .............. Ma 82 970 21 11 

I ts disci scans ' 96 1,110 8 7 
Misc. Expenses .... « 75 877 12 10 
Depreciation ....... ™ 46 529 12 8 
(ee: us 106 1,279 11 7 
an ” 29 329 12 12 
Amortization, etc. .. - -~- “= NC NC 
Net Income ....... 78 984 10 14 
Pref. Div. (Est.) .. ” 12 138 8 8 
Bal. for Common 

- = 3 oe i 66 846 12 17 
Com. Div. (Est.) .. a 52 618 8 8 
Bal. to Sur. (Est.) . - 14 228 100 115 

Electric Utility Plant (June) ....... wi 24,064 — 11 a 

Reserve for Deprec. and Amort. .. " 4,741 — 7 -- 

Net Electric Utility Plant ........ - 19,323 - 12 — 

Life Insurance Investments (January Ist-September Sth) 

Ee ae ” — 485 — 2% 

| Seren ™ — 65 — 23 

% of All Investments ............- ” -- 8% — 7 

D—Decrease. NC—Not comparable. 
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conditioners, driers, etc., together with 
the future demand for the heat pump, 
now getting into commercial production ; 
(12) new automobile models, with new 
devices such as power-steering and air- 
conditioning, should help maintain de- 
mand at levels not too far below the top. 


Fences factor of considerable 
importance is the much improved 
showing of the bond market. It had been 
feared that the market for new issues 
would be swamped by the heavy accumu- 
lation of September offerings, which in- 
cluded $150,000,000 bonds of General 
Motors Acceptance, $125,000,000 New 
York State Thruway, $50,000,000 Pa- 
cific Tel & Tel, $35,000,000 each for 
Westinghouse Airbrake and Duke Pow- 
er, and $20,000,000 for Tennessee Gas 
Transmission. In general, this big vol- 
ume of new business has been well ab- 
sorbed, with the recent General Motors 
Acceptance debentures “going out of the 
window,” with a current premium over 
the issue price. 

The stock market has apparently given 
little weight as yet to the improved in- 
ternational situation, including (1) the 
substantial victory of Chancellor Aden- 
auer in the west German election; (2) 
waning of the French strikes and the 
determined effort of the new Premier to 
collect income taxes and straighten out 
the fiscal picture; (3) recent reduction 
of the official discount rates by both 
Britain and France, presumably to stimu- 
late foreign trade; and (4) the setback 
to Bolshevik ambitions due to difficulties 
in Germany and in the satellites, to- 
gether with continuing shifts in the top 
political setup. 


The EEI Statistical Bulletin 

For 1952 

HE annual Statistical Bulletin of the 

Edison Electric Institute for 1952 

has appeared a little belatedly, but with 

an improved format and new charts and 

tables which add considerably to its 

value. Several of these charts are repro- 
duced in this department. 
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Following are some comments on the 
Bulletin: 

The first chart, on page VI, shows 
the “United States Sources of Electric 
Generation by Types of Ownership” ; 
this could have been improved by adding 
the percentages from each source, rather 
than merely showing the formal relation- 
ships, though the figures are obtainable 
on page 13, “Co-operatives” are made a 
special group between “investor-owned” 
and “government-owned” ; this classifi- 
cation seems a little artificial since most 
co-ops have been heavily subsidized or 
promoted by government agencies, and 
it would seem more logical to include 
them in the government division. It 
would also seem worth while to sub- 
divide the item, “power districts, state 
projects,” although it is true that they 
are closely related. It would also seem 
worth while to include, in the tables on 
generating capacity and generation, the 
figures for industrial power plants, rail- 
roads, etc., so as to get a complete total 
for all industry. 


A NEW table (page 52) shows public 
utility long-term financing by 
years, type of issue, purpose and type of 
utility for the period 1948-52; these fig- 
ures are compiled by Ebasco Services and 
the current data are reproduced in this 
department occasionally. It is valuable to 
have the figures for a period of years to 
show comparative trends, For example, 
it is rather surprising to note that the 
electric utilities did less aggregate financ- 
ing last year than in 1949 or 1950, al- 
though this is accounted for by the fact 
that refunding and divestment financing 
have now dropped to a _ negligible 
amount, compared with very substantial 
figures in 1949-50. 

The weighted average yields on newly 
issued domestic bonds and preferred 
stocks (reproduced from Moody’s In- 
vestment Service) for the years 1944-52 
are also of interest, as well as the aver- 
age yields of outstanding utility bonds, 
preferred stocks, and common stocks 
(classified as to quality) by quarters for 
1946-52. 

The composite balance sheet statistics 
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GENERATION 


TOTAL ELECTRIC UTILITY INDUSTRY 
BY TYPE OF PRIME MOVER 
1920-1952 





BILLIONS OF KILOWATT-HOURS 








GENERATION 
TOTAL ELECTRIC UTILITY INDUSTRY 
BY OWNERSHIP 
1920-1952 
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(page 48) are now presented for a 
longer period of years than formerly, 
but unfortunately the years 1929-36 have 
been dropped from the combined income 
statement for investor-owned electric 
utilities (page 47). 


ABLE 10 on page 15, showing the 

percentages of total kilowatt-hour 
generation since 1920 for utility versus 
government-owned projects, subdivided 
between hydro, steam, and internal com- 
bustion, is a valuable addition. It is in- 
teresting to note that public agencies now 
control over 7 per cent of all steam gen- 
eration, while in hydro generation in- 
vestors and public agencies split the 
output about fifty-fifty. (In 1933, when 
the New Deal began its program, public 
agencies had less than 9 per cent of 
hydro generation and only 6 per cent of 
all generation. ) 

Table 9 on page 14 also appears to 
be new, “Generation Per Kilowatt of 
Installed Capacity,” by ownership and 
type of prime mover. Thus it is interest- 
ing to note that investor-owned utilities 
used each kilowatt of name-plate steam 
capacity in 1952 to produce 5,199 kilo- 
watt hours compared with a potential 
maximum of 8,760 (365 days times 
twenty-four hours), or a use ratio of 59 
per cent. On the other hand, the use 
made of steam capacity owned by gov- 
ernment agencies was only 44 per cent, 
and for co-operatives 45 per cent. 

Tables 5 and 6 on page 8 give de- 
pendable capacity and annual peak loads 
for only the years 1940-52, whereas the 
previous Bulletin gave data back to 
1925; it would seem worth while to 
maintain these tables on a complete his- 
torical basis, otherwise the analyst must 
look up old Bulletins and piece the data 
together. 

The small chart which appeared on 
page 7 of last year’s Bulletin, showing 
total capacity divided between peak-load 
requirements and reserve capacity, does 
not appear in this year’s Bulletin—pos- 
sibly because of the controversial nature 
of these statistics. On page 37 of this 
year’s Bulletin there is a brief but in- 
teresting discussion of “Peaks and Load 
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Factor,” which points out that “non- 
coincident peak load” is not a true peak. 


4 Bulletin appears to avoid the 
statistical issue over “capacity” 
versus “capability.” (See the article by 
Hendrik A. Diamant in Pustic UTILI- 
TIES ForTNIGHTLY,! also comment in 
this department at various times.) The 
capacity figures presented in Tables 2-4 
are still on the outmoded “name-plate” 
basis, while Table 5 uses the FPC figures 
for “dependable capacity.” This is de- 
fined in a footnote as “capacity of fuel 
generating plants that can be relied upon 
for active or stand-by service, plus capa- 
bility of hydro plants under most adverse 
water conditions, and plus net firm pur- 
chases—all at the usual time of the an- 
nual system peak.” 

This does not clear up the question as 
to whether the FPC has failed to credit 
total steam capacity with the 10-20 per 
cent excess capability of modern steam 
plants over their name-plate ratings. 
This obscure point might well be dis- 
cussed in the text. The question also 
arises as to why the EEI does not re- 
produce in the Bulletin some of the 
valuable statistics on present capacity 
versus peak load (with estimated projec- 
tions for future years) which are com- 
piled and published from time to time 
by its special committee concerned with 
the industry’s construction program. 

The 1951 Bulletin (page 5) contained 
a chart showing total generation elec- 
tricity for war and defense purposes 
versus “normal” civilian use. It seems 
regrettable that this was dropped in the 
new Bulletin. The new issue does, how- 
ever, give an excellent chart covering 
electric construction expenditures for 
investor-owned utilities for 1925-52. 
This might well be “projected” for sev- 
eral years ahead on the basis of data 
previously published by the institute. 

The Bulletin has been improved by 
the addition of an index, but no tabula- 
tion appears listing the new charts. 





1“Rated versus Actual Capacity for Power 
Production.” Vol. XLIX, No. 2, January 17, 
1952, page 79. 
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DISPOSITION OF TOTAL REVENUES 


(Electric Operating Revenves, Other Departmental 
Operating Income and Non-Operating Income) 
INVESTOR-OWNED ELECTRIC UTILITIES 
1937-1952 
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RECENT FINANCIAL DATA ON GAS COMPANY STOCKS 


Share Earnings* 


12 Mos. 
Ended 


Pipelines 


East Tennessee Nat. Gas . 


Mississippi River Fuel ... 


Southern Natural Gas ... 


Tenn. Gas Trans 
Texas East. Trans. ...... 


Texas Gas Trans. ....... 


Transcontinental Gas .... 
Averages 


Integrated Companies 


American Natural Gas ... 
Colorado Interstate Gas .. 
Columbia Gas System .... 
Commonwealth Gas 


Consol. Gas Util. ....... 


Consol. Nat. Gas 
El Paso Nat. Gas 
Equitable Gas 


Interstate Nat. Gas ...... 
Kansas-Neb. Nat. Gas ... 
ee 


Montana-Dakota Utilities . 


Mountain Fuel Supply .. 
National Fuel Gas ...... 
National Gas & Oil ...... 
Northern Nat. Gas ...... 
Oklahoma Nat. Gas ..... 


Pacific Pub. 


ere 


Panhandle East. P. L. ... 
Pennsylvania Gas ....... 
Peoples Gas Lt. & Coke .. 
Southern Union Gas .... 
United Gas Corp. ....... 
ere 
Retail Distributors 


Alabama Gas 


Atlanta Gas Light ....... 
Brooklyn Union Gas ..... 
Central Elec. & Gas ..... 
Hartford Gas .......<<0- 
Houston Natural Gas .... 
Indiana Gas & Water ... 
Kings County Lighting .. 


Laclede Gas 


Minneapolis Gas ........ 
Mississippi Valley Gas ... 
Mobile Gas Service ...... 
New Haven Gas Light .. 
Pacific Lighting ......... 
Portland Gas & Coke .... 
Providence Gas ......... 


Seattle Gas 


South Jersey Gas ........ 
Springfield Gas Light .... 
United Gas Improvement . 
Washington Gas Light ... 


PED 6 cns0600% 


Canadian 


International Utilities .... 
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ur- 
rent % In- 
Period crease 
$60 40% 
3.00 35 
2.13 Di 
1.73 42 
1.11 NC 
1.42 8 
156 21 
$3.33 33% 
1.39 NC 
.82** D9 
41 D53 
1.07 D25 
3.79 D21 
2.77 23 
2.05 9 
3.13 D4 
1.64 D15 
1.75 11 
84 2 
1.25 NC 
124 D4 
60 D32 
2.51 
1.27** DS 
1.69 15 
5.05 36 
1.79 Dl 
9.37 15 
1.18 11 
205 47 
$1.28 7% 
1.81 12 
145 D41 
.97** D4 
2.07 DI13 
132 D111 
187 D8 
.99 11 
9 D 
1.44** 9 
2.11 NC 
1.93 21 
143 D7 
5.20 29 
1.70 D8 
34 D6 
1.22 3 
1.23 22 
1.93 18 
2.36 16 
2.23 17 
$1.89 D2% 
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RECENT FINANCIAL DATA ON TELEPHONE, TRANSIT, AND 
WATER COMPANIES 


——Share Earnings*—— 
1952 9/15/53 Divi- Cur- Price- Div. 
Rev. Price dend Approx. rent % In- 12 Mos. Earn. Pay- 
(Mill.) About Rate Yield Period crease Ended Ratio out 
Communications Companies 
Bell System 


$4,040 S Am. Tel. & Tel. (Cons.) 153 $9.00 5.9% $11.46** D1% Feb. 13.4 79% 
185 A _ Bell Tel. of Canada... 33 2.00 6.1 2.35 40 Dec. 14.0 85 

29 O Cin. & Sub. Bell Tel... 75 450 6.0 4.61 1 Dec. 16.3 98 

127, A Mountain StatesT.&T. 100 6.00 6.0 7.09 80 June 14.1 85 
220 A New Eng. Tel. & Tel.. 111 800 72 7.50 7 June 14.8 107 
536 S Pacific Tel. & Tel. .... 111 7.00 63 7.77** D2 May 14.3 90 
68 O So. New England Tel.. 34 180 5.3 1.93 26 Dec. 17.6 93 
pi ere 1% 14. 
Independents 

10 O Central Telephone .... 14 $.90 64% $1.58 35% July 8.9 57% 

2 O Florida Telephone .... 12 80 6.7 .99 1 Dec. 12.1 81 
101 S General Telephone ..... 38 2.20 58 3.65 69 July 10.4 60 

4 O Inter-Mountain Tel. ... 12 80 6.7 88 31 Dec. 13.6 91 
12 S Peninsular Telephone... 27 1.60 5.9 2.03 24 June 13.3 79 
15 O Rochester Telephone .. 15 80 5.3 1.55 7 June 9.7 52 

2 O Southeastern Telephone 12 80 6.7 1.18 79 Dec. 10.2 68 

6 O Southwest. States Tel.. 17 1.000 5.9 1.72 41 June 99 58 
28 O Telephone B.& S..... 13 -_- — 1.11 1 Dec. 1.7 — 
15 O United Utilities ....... 15 1.00 6.7 105 NC Apr. 14.3 95 
195 S Western Union Tel.... 42 3.00 7.1 1.04 D79 Dec. — 288 

Averages ......... 6.3% 11.4 
Transit Companies 

29 A Capital Transit ....... 13 $1.60 12.3% $1.26 15% May 10.3 127% 
9 O Dallas Ry.& Terminal. 12 1.40 11.7 2.32 D6 Dec. 5.2 60 
229 S Greyhound Corp. ...... iS if 7 1.29 1 Mar. 10.1 78 
25 O Los Angeles Transit... 11 1.00 9.1 1.15 46 Dec. 9.6 87 
31 S National City Lines.... 17 140 82 1.86 D3 Dec. 9.1 75 
71 O Philadelphia Transit ... 33 —- — Deficit — Dec. —_- — 

7 O Rochester Transit ..... a «. «4 26 D77 Dec. 13.5 38 
27 O St. Lous P.S.A.... M@ 14 100 91 189 Dec. 15.4 154 
? S Fete Gop Be. F. cs. 13. 1.60 123 — — Dec. —_- — 
24 O United Transit ....... 3% —- — 56 33 Dec. 63 — 

eee 9.3% 9.9 
Water Companies 
Holding Companies 
29 S American Water Works 9 $.50 56% $1.02 108% June 8.8 49% 
6 O New York Water Serv. 46 80 1,7 2.37 25 June 194 34 
Operating Companies 

3 O Bridgeport Hydraulic... 29 $1.60 5.5% $1.62 D7% — 17.9 99% 
9 O California Water Serv. 31 2.00 65 2.63 24 June 11.8 76 

7 S Hackensack Water .... 33 1.70 5.2 2.42 D6 Dec. 13.6 70 
4 O Jamaica Water Supply. 29 1.80 62 2.99 13 June 97 60 
3 O New Haven Water.... 56 3.00 5.4 2.76 DS Dec. 20.3 109 

6 O Phila. & Sub. Water... 46 100 2.2 4.69 — Dec. 98 21 
9 O Scranton-Springbrook . 14 90 64 1.08 D4 Mar. 13.0 83 
3 O Southern Calif. Water . 9 5 I2 87 34 June 10.3 75 
3 O West Va. Water Service 31 1.20 3.9 1.32 7 June — 91 

Averages ......... 5.6% 13.2 





A—American Exchange. O—Over-counter or out-of-town exchange. S—New York Stock 
Exchange. D—Decrease. *Earnings are calculated on present number of shares outstanding, 
except as otherwise indicated. **On average shares outstanding. #—Includes stock dividend. 
(a)—Paid 4 per cent stock dividend. NC—Not comparable. 
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The March of 
Events 


In General 


NARUC Convention 


HE sixty-fifth annual convention of 

the National Association of Rail- 
road and Utilities Commissioners fea- 
tured one of the most successful and best 
attended meetings of that organization 
in its history. It was held at the Hotel 
Roosevelt in New York city September 
21st through the 24th. A registration of 
approximately 800, with many more in 
attendance at the sessions, was noted. 

After the usual opening speeches of 
welcome, the major address at the first 
afternoon session was that of the re- 
tiring president, Eugene S. Loughlin, 
chairman of the Connecticut commission, 
who said that the Eisenhower adminis- 
tration, in decentralizing regulatory 
powers, is giving “every indication” that 
it would encourage free enterprise in the 
utility industry. “We now find the Fed- 
eral government deliberately and meas- 
urably returning responsibilities to the 
states where they have traditionally been 
lodged,” Loughlin stated. 

Benjamin F. Feinberg, chairman of 
the New York commission, told the 
gathering that its deliberations affected 
the comfort and economic welfare of 
every person in this country, 

The second session (September 22nd) 
featured a discussion of atomic energy 
development. This nation’s electric pow- 
er requirements will tax the supply of 
conventional low-cost fuels within a 
quarter-century. Such was the specula- 
tion of Dr. William L. Davidson, AEC 
director of industrial development, in 
urging the easing of government restric- 
tions on the participation of private capi- 
tal in the development of atomic energy. 
He said that relaxing such Federal con- 


trol is necessary to bring nearer the day 
when atomic power can be used to light 
American homes and turn the wheels of 
industry. 

In the morning of the third day the 
discussion leader was FPC Chairman 
Jerome K, Kuykendall, who stressed 
the willingness of FPC to co-operate 
with the state commissions. “The mem- 
bers of the FPC have worked seriously 
and diligently with you in an effort to 
find the best way to define the state and 
Federal responsibility in the regulation 
of natural gas companies,” he said. He 
referred to the commission’s position on 
the Hinshaw Bill (HR 5976), which re- 
lieved purely intrastate gas distributors 
from FPC jurisdiction. “Although all 
members of our commission did not ap- 
prove the particular language of this 
bill,” he said, “nevertheless we are in 
complete agreement on the general prin- 
ciple that, in so far as our system of dual 
government permits, regulatory matters 
of a local nature should be handled by 
local regulatory authorities.” He offered 
the services of the FPC staff, when de- 
sired by state commissions, subject to 
FPC’s own work load and under the 
terms expressed in the Natural Gas and 
Federal Power acts. 

The following new officers of the 
NARUC were elected: Commissioner 
C. L. “Roy” Doherty of the South Da- 
kota commission, to be president ; Chair- 
man W. F. Whitney of the Wisconsin 
commission, first vice president; Chair- 
man Benjamin F. Feinberg of the New 
York commission, second vice president ; 
and Austin L. Roberts, Jr., general so- 
licitor. The 1954 meeting of the associa- 
tion will take place in Chicago, Novem- 
ber 8th to 12th. 
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THE MARCH OF EVENTS 





Missouri 


Gets Full Rate Increase 


NION ELEcTRIC COMPANY OF MIs- 
soOURI recently was granted an esti- 
mated increase in its Missouri electric 
rates of $4,393,100, the full amount 
sought by the company in its revised 
application, in an order issued by the 
state public service commission, effective 
September 28th. 
Based upon 1952 operations, this rep- 
resents an increase of 8.5 per cent, In 


New 
Electric Rates Boosted 


HE state public service commission 
last month authorized the Long Is- 
land Lighting Company, serving most of 
Nassau and Suffolk counties and a por- 
tion of Queens, to increase by a little 
more than 3 per cent its electric rate 
schedule in effect since 1949, 
E. W. Doebler, company president, 
said the increase would produce addi- 
tional revenue of about $1,450,000 based 


approving the rise, the commission 
found the revised schedule filed by the 
company was reasonable and not exces- 
sive. After seeking in its original filing 
a rise of $5,189,800, the utility revised 
its request downward. 

In its order, which was unanimous, 
the commission found the utility’s rates 
would not permit it to earn an amount 
sufficient to pay its operating expenses, 
maintain its credit, and attract new 
capital. 


ae 
York 


on 1953 figures, and would come to less 
than 20 cents a month for the average 
residential customer. The _ increase 
would take effect January Ist. 

The commission decision came as a re- 
sult of the company’s application to can- 
cel rate reductions of about 8.2 per cent 
made in 1948 and 1949. Refusing to 
sanction restoration of the entire reduc- 
tion, the commission told the company 5 
per cent must remain in effect, but that 
the balance could be restored. 


Pennsylvania 


Rate Increase Approved 


HE state public utility commission 

last month allowed the Pennsyl- 

vania Power Company, New Castle, to 

put into effect a $529,000 annual resi- 

dential rate increase, $118,000 less than 
it originally sought. 

The increase, under suspension for 


nineteen months since February 26, 
1952, will average about 10 per cent for 
some 63,500 residential electric users in 
Allegheny, Beaver, Butler, Lawrence, 
and Mercer counties. 

The new rates were expected to be- 
come effective at the end of the suspen- 
sion deadline, September 26th. 


Wisconsin 


Fare Increase Denied 


B e- state public service commission 
recently denied a Transport Com- 
pany request for an increase in cash fare. 
The commission ruling granted an in- 
crease of 10 cents in the price of all week- 
ly passes. The Milwaukee transit utility 
had applied for permission to boost 
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weekly passes 25 cents and to raise single 
cash fares from 15 cents to 20 cents. 

The commission said that no boost in 
cash fares was required to give the com- 
pany a “fair return.” It said that the 
higher charge for passes was “reason- 
able and lawful.” Passes in the central 
zone sell at present for $2. Student 
passes cost 75 cents. 
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Progress of Regulation 


Net Investment Cost Approved for Telephone Company 


gp Wyoming commission, although 
recognizing the fact that it was not 
required to employ and follow any 
formula in a rate proceeding, approved 
net investment cost as a proper rate base 
for a telephone utility. The proprietor 
of the company set forth an amount said 
to represent net investment, This amount 
was disallowed. 

When the proprietor had purchased 
the company, the commission did not 
order and prescribe the manner in which 
the properties should be entered upon the 
books. 

Since the predecessor company did 
not keep any property records or a 
record showing the company’s accumu- 
lated depreciation reserve as of the 
transfer date, the amount set forth by the 
proprietor did not represent original de- 
preciation cost, but represented the pur- 
chase price of those properties plus addi- 
tions less depreciation. A rate structure 
cannot be approved if the rate base does 


not reflect depreciated original cost, ruled 
the commission. 

In authorizing increased rates, the 
commission made some adjustments as 
to operating expenses. An amount rep- 
resenting materials and supplies was 
allowed as an operating expense although 
it was not shown whether such amount 
was used in the construction of new plant 
or for maintenance of existing plant. The 
company was directed in the future to 
charge all amounts expended for ma- 
terials and supplies that are used in the 


.creation of new plant to its plant account 


rather than to operating expense. 

Furniture and miscellaneous tools were 
ordered to be charged to plant account 
rather than to operating expense. That 
part of the proprietor’s salary for work 
performed on new construction was dis- 
allowed as an operating expense and 
ordered to be charged to plant account. 
Re Pinedale Teleph. & Teleg. Co. Docket 
No. 9231, June 19, 1953. 


e 


Board Not Bound by Rate Base Formula 


HE New Jersey Supreme Court up- 
held the action of the board of 
commissioners in refusing to grant a 
telephone company a rehearing after it 
had disallowed the company’s request for 
an increase in rates. The court, after 


passing on the procedural questions pre- 
sented by the appeal, confined itself to 
examining three aspects of the original 
rate case —the rate base, income and 
expenses, and rate of return. 
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The company contended the board had 
completely ignored substantial evidence 
introduced in relation to reproduction 
cost. In refusing to set aside the rate 
base merely because the board did not 
fully adopt any one of the specific 
formulae submitted by the company, the 
court made the following comment : 


. .. there are a number of formulae 
useful in determination of fair value 
of a utility’s property for use as a rate 
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base and the board is not and should 
not be bound by any simple formula or 
combination of formulae. 


Precedent had long-established rules 
that should be followed to insure the 
reasonableness of a rate base, and the 
board, thought the court, had not abused 
any of these guides. The rate base should 
accord with fair value, but the board 
should not be required to couple the rate 
base directly to cost-of-living indices or 
current costs in material and labor mar- 
kets. The disadvantage of adopting such 
a practice was particularly evident in this 
case since over 60 per cent of the com- 
pany’s gross plant investment reflected 
postwar prices and labor levels. 

The court looked into objections of 
the company that some of the expenses 
disallowed or adjusted by the board, such 
as payments to the parent company un- 
der a license contract, payments into a 
pension fund to decrease unfunded actu- 
arial reserve, and charitable contribu- 
tions, were improperly dealt with. The 
court was of the opinion that even 
though the board might have committed 
technical errors in treating some of the 
expense items, the adjustments could 
not be said to be prejudicial to the rights 
of the company. They constituted a rela- 
tively small change in the rate base, 
their disallowance did not make the com- 
pany’s rates either confiscatory or un- 
reasonable, and the company had not met 
the burden of proving their reasonable- 
ness as operating expense. 

The treatment of claimed charitable 
contributions as an operating expense 
was typical of the manner in which the 
court disposed of the other objections. 


The board claimed that, even assuming 
a public utility corporation had the power 
to make such donations, they should not 
properly be allowed as operating ex- 
pense and passed on to the consumer in 
the determination of rates. The general 
rule, said the court, is that such contribu- 
tions will be allowed as operating ex- 
pense where they have an effect upon 
services and may be construed reason- 
ably necessary for the rendition of 
service. 

Then, after observing that the reason- 
ableness of all items of expense claimed 
by the company must be determined in 
a rate proceeding, and noting that the 
board had disallowed the expense on 
general grounds of disapproval, the court 
went on to say: 


Since the board did not dissect the 
items to determine their respective re- 
lationship to functional operation of 
the company, an error was made. 
However, the gross amount of these 
items, even if allowed, is insufficient 
to affect the reasonableness of the ex- 
isting rates and therefore requires no 
remand in this respect, 


The court concluded that the board 
had studiously analyzed all the evidence 
relative to rate base and its component 
elements. The board’s determinations, 
even though some small parts might be 
in error, produced no arbitrary result 
when viewed in its entirety. The return 
of 6.37 per cent, after the board had 
adjusted various expense items, was fair 
and reasonable. New Jersey Bell Teleph. 
Co. v. Department of Public Utilities, 
97 A2d 602. 


7 


Board Rejects Blanket Prohibition against Foreign 
Attachments on Telephones 


HE New Jersey Board of Public 

Utility Commissioners tentatively 
approved regulations submitted by a 
telephone company regarding automatic 
answering devices but indicated that, be- 
cause of the experimental stage which 
answering devices are in at the present 
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time, the situation would be reviewed at 
a later date. 

The devices offered by the Bell system 
are the Peatrophone and Model I-A. 
Both are directly connected to the tele- 
phone line and were found to be proper 
and adequate. 
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The board described the devices of- 
fered by an intervener at the hearing in 
this paragraph: 

. . . (1) Notaphone, which was de- 

signed for direct connection to the 

telephone line, having an automatic re- 
mote control playback feature not 
found in any of the other instruments 
presented at the hearings; (2) the 

Telecord, a directly connected answer- 

ing and recording device; and (3) the 

Telenova, an answering device only, 

which is connected in parallel to the 

telephone line. 


A company regulation prohibiting 
foreign attachments was not considered 
unreasonable as applied to the inter- 
vener’s instruments. But the board re- 
jected the company’s proposal that a 
blanket prohibition of foreign attach- 
ments be included in the company’s 
regulation. 

The board conceded that in earlier 
cases the foreign attachment provision 
had been upheld but pointed out that the 
underlying fact in every such case was 
that the foreign attachments in question 
would interfere with the company’s ren- 
dering adequate service. The board’s 
discussion follows : 


z 


The fundamental tests here, as in all 
cases determining the reasonableness 
of respondent’s foreign attachments 
provision as to some particular instru- 
ment, are (1) whether such instru- 
ment would interfere with respond- 
ent’s rendering safe, adequate, and 
proper service, and (2) whether such 
instrument would place an unreason- 
able burden on the respondent’s tele- 
phone subscribers in general. We 
wish to point out that we have not and 
we do not now give unqualified ap- 
proval of the respondent’s foreign at- 
tachments provision as to every in- 
strument or device linked in any way 
with telephone service. The afore- 
mentioned tests must be applied in 
each individual case and have been ap- 
plied in this case. For us to agree with 
respondent’s argument would be to 
permit the extension of the monopoly 
of the telephone company to a degree 
not intended by the legislature and 
would tend to stifle advancement in 
the highly complex and important art 
of telephony. This would be contrary 
‘to the public policy of the state. 


Re New Jersey Bell Teleph. Co. Docket 
No. 6142, August 5, 1953. 


No Stone Left Unturned in Gathering Rate Base Information 


se Montana commission refused to 
authorize new rates submitted to it 
by a telephone company but approved a 
modified increase which would produce 
over one-half million dollars in additional 
intrastate net earnings. The company 
based its application on the increased 
costs of rendering service and the con- 
tinuing demand for additional quantities 
and improved classifications for service 
requiring large amounts of additional 
capital. 

The commission, in approving the con- 
tract between the company and the West- 
ern Electric Company for the purchase of 
materials, made this comment : 


This contract is not mandatory, and 
the company is free to purchase in 
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other markets if it finds better prices, 
but it was shown to the commission’s 
satisfaction that it was not possible to 
purchase in other markets at prices 
lower than offered by Western Elec- 
tric. To fail to buy from Western 
Electric under the circumstances would 
be evidence of poor management on 
the part of the company. One ex- 
ample of this was the price of a tele- 
phone set. Western Electric’s price to 
the company was $13.07, while the 
lowest price in the general trade was 
$26.06. 

Prices on other items were com- 
parable, as to the differential. 


An attempt to develop a rate base from 
the ratio of assessed valuation of prop- 
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erty within the state to market value was 
flatly rejected, with the statement that 
assessed valuation is not a good cri- 
terion for determining the worth of util- 
ity property in a rate case. 

The commission considered all the evi- 
dence of value presented to it: reproduc- 
tion cost new, less depreciation ; original 
cost ; and original cost depreciated ; and 
stated its belief that “no stone had been 
left unturned as to its acquisition of rele- 
vant, material, and competent informa- 
tion in this case.” 

Neither the company’s claim that domi- 


nant weight should be given reproduc- 
tion cost nor protestant’s claim that orig- 
inal cost less depreciation should com- 
prise the rate base was correct. The com- 
mission’s discretion is not limited in the 
matter of finding a proper rate base so 
long as the finding is within the ambit of 
the evidence. 

The rates authorized would provide 
the company with a return of 5.8 per cent 
on the fair value of its property. Re 
Mountain States Teleph. & Teleg. Co. 
Docket No. 4064, Order No. 2396, Au- 
gust 7, 1953. - 


ze 
Consolidation of Affiliated Gas Companies Approved 


On Introduction 


HE Massachusetts Department of 

Public Utilities approved the con- 
solidation of Boston Consolidated Gas 
Company and Old Colony Gas Com- 
pany, both of which are wholly owned 
by Eastern Gas & Fuel Associates. 
These companies expect to receive nat- 
ural gas from the Algonquin Gas Trans- 
mission Company in the near future, and 
they claim that it was principally be- 
cause of problems arising thereunder 
that the companies entered into an agree- 
ment to merge. 

Boston Consolidated has been supply- 
ing Old Colony with its entire gas re- 
quirements, and Old Colony has no 
stand-by generating facilities and has 
very limited storage facilities. Never- 
theless, the commission did not deem it 
necessary to pass on the question wheth- 
er continuance of the supply by Boston 
after the introduction of interstate nat- 
ural gas would subject Boston to the 
Natural Gas Act and the regulations of 


of Natural Gas 


the Federal Power Commission, with ad- 
ditional accounting requirements. The 
department found nothing in the pro- 
posal detrimental to the public interest. 
A relatively large amount of new 
money must be raised whether or not the 
consolidation is approved. The depart- 
ment noted that Eastern could insist 
upon a higher capital cost if Old Colony 
is a separate and relatively small com- 
pany than it could if Old Colony is a 
part of the very large and financially 
stable Boston Consolidated. The depart- 
ment did not concur in an argument that 
it was called on to protect the interests 
of the stockholders of Eastern Gas & 
Fuel as members of the public, but it was 
convinced that Eastern would be entitled 
to a higher rate of return on Old Colony 
securities than it would be on Boston se- 
curities. Therefore the merger would 
benefit users of gas in Old Colony terri- 
tory. Re Boston Consol, Gas Co. DPU 
10076, 10465, September 2, 1953. 


i 


Board Checks Customer Complaints against Fast Meters 
Following Conversion to Natural Gas 


. ie effect of a gas company’s con- 
version from manufactured gas to 


natural gas on the company’s metering 
system was one of several matters care- 
fully scrutinized by the New Jersey 
Board of Public Utility Commissioners 


$11 


in an investigation of a number of cus- 
tomer complaints. 

The board took official notice of 
monthly meter test reports submitted by 
the company. These showed that of 
about 4,000 meters tested 63.81 per cent 
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proved correct, 26.75 per cent were fast, 
7.30 per cent were slow, and 2.16 per 
cent were defective in that they did not 
register or did not allow the gas to go 
through. 

The board explained the operation of 
the meters in these words: 


An important feature of the meter is 
the bellows, formed by the diaphragm 
which is made of either leather (sheep- 
skin) or a synthetic rubber material. 
If the diaphragm is made of leather, 
it is saturated with a neutral oil by the 
manufacturer to keep it pliable. 

It has been found that when natural 
gas is passed through a meter there is 
no effect on the accuracy of the meter 
if the original neutral oils are still in 
the diaphragm. However, if the meter 
has been used to measure manufac- 
tured gas distributed at low pressure 
and then without changing the dia- 
phragm, it is used to measure natural 
gas, experience here and elsewhere 
shows that the meter may tend to over- 
register. This is so because the vola- 
tile oils in manufactured gas tend to 
displace the neutral oils with which the 
diaphragm was originally impregnat- 
ed. Natural gas is a dry gas with an 
affinity for the volatile oils, so when it 
passes through a meter whose dia- 
phragm is saturated with volatile oils, 
it absorbs them. Consequently, in the 
course of time, the diaphragm in such 
a meter becomes stiff and each pulsa- 
tion of the bellows delivers less gas 
than the meter is calibrated for. If 


the meter diaphragm is made of syn- 
thetic material, the natural gas will 
have no effect on it so far as is known. 


The board ruled that the percentage 
of fast meters in use was abnormally 
large and ordered that no meter be al- 
lowed to remain in service for a period 
of six years without testing. 

The failure of the company to satisfy 
inquiries of customers or to correct serv- 
ice difficulties or billing irregularities 
was characterized by the board as “most 
unfortunate.” No feature of utility op- 
eration, the board said, is more important 
than the broad area of contact usually 
referred to as “customer relations.” Re- 
gardless of circumstances, every cus- 
tomer is entitled to have his legitimate 
service and billing problems dealt with 
sympathetically, promptly, and effi- 
ciently. 

Complaints of space-heating custom- 
ers that the annual cost of this service 
greatly exceeded the company’s estimate 
were also examined. The board noted 
that frequently these complaints were 
occasioned by the customer’s failure to 
install storm sash, insulation, or other 
heat-conserving devices which the esti- 
mator assumed would be provided. To 
minimize the number of complaints aris- 
ing from this class of service, the board 
directed the company to provide the cus- 
tomer with a copy of its estimate so that 
the reasons for variations from estimates 
would be determinable. Public Utility 
Commissioners v. New Jersey Nat. Gas 
Co. Docket No. 7274, July 22, 1953. 


7 


Direct Competition Considered in Fixing Gas Rates 


I N 1949 the Florida commission author- 
ized the Jacksonville Gas Corpora- 
tion to fix rates that would yield a return 
of 7 per cent. The company recently 
claimed that it was earning much less 
than its allowable return. An increase 
in minimum charges was authorized. 

A study revealed that the proposed in- 
crease was a modest one, as even these 
rates would not produce revenue enough 
to realize a return of 7 per cent. In addi- 
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tion, the company failed to produce in its 
rate base certain items which would be 
allowed as capital, and had such items 
been included, even more revenue than 
had been sought would be necessary to 
produce the desired return. 

The company did not have a monopoly 
but was in direct competition, in so far 
as small consumers were concerned, with 
a municipal electric light plant and also 
with butane gas dealers and with kero- 
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sene and oil for heating purposes. The 
commission said that in fixing rates con- 
sideration must necessarily be given to 
such competitive aspects. 

From that standpoint, an increase in 
minimum charges was considered the 
best means to obtain the required addi- 
tional revenue. The proposed increase 
would primarily affect minimum users of 
gas who used gas as a stand-by for elec- 
tricity, and such an increase would al- 
low the company to recover readiness-to- 
serve expenses which are an incident to 
furnishing service to any customer. 

In the previous case the company had 
been ordered to convert gas appliance 
customers from a flat to a metered basis. 


A request by the company to continue to 
serve such customers on a flat rate was 
granted. The company stated that such 
rates were based upon the maximum 
amount of gas used or consumed and had 
a direct relation to the cost of produc- 
tion in furnishing service to the customer 
in level and constant quantities over long 
periods of time. Customers had bought 
appliances on the assumption that they 
would have such a flat rate as long as 
they wished to use it, and the company 
was fearful that it would lose most of 
these nonpeak-load customers upon con- 
version. Re Jacksonville Gas Corp. 
Docket No. 3830-GU, Order No, 1922, 
August 21, 1953. 


z 


Attorneys Must Disclose Fees Received in Holding Company 
Simplification Proceeding 


ff representing a holding 
company or its subsidiary in sim- 
plification proceedings before the Se- 
curities and Exchange Commission must 
disclose to the commission the amount of 
compensation received for such services, 
according to a Federal district court de- 
cision. Thus, Judge Grim upheld 
§ 12(i) of the Holding Company Act 
requiring any person retained by a hold- 
ing company or its subsidiary to present, 
advocate, or oppose any matter affecting 
the company before the commission to 
file with the commission certain pre- 
scribed information, including the 
amount of compensation received for 
such services. 

Judge Grim conceded that the section 
was intended to comprehend the activi- 
ties of “lobbyists” but that did not mean 
that Congress, in using the broad lan- 
guage, did not intend also to require dis- 
closures of fees and expenses paid to 
lawyers for activities which, in many 
cases, might constitute nothing more 
than the legitimate practice of law. 

The complaint did not charge any 
abuse in the lawyers’ activities, but the 
absence of abuse was considered no rea- 
son for not requiring disclosures de- 
signed to deter abuse. Judge Grim said 
the payment of a fee higher than, and 
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unrelated to, the value of legitimate legal 
services conceivably could involve pay- 
ment for influence or supposed influence 
or a payment subject to the understand- 
ing that the recipient would make os- 
tensibly on his own behalf, but really on 
behalf of his holding company client, the 
type of political contribution which his 
client was prohibited from making by the 
Holding Company Act. In this connec- 
tion, he said: 


... the expenses of an attorney might 
include expenditures, whether or not 
specifically prohibited by § 12(h), 
which could be regarded as improper 
attempts to influence administrative or 
legislative activity. Since attorneys 
can act as lobbyists in the sinister 
sense of the word, and since the line 
between legitimate acts of persuasion 
and attempts at improper influence 
may frequently be a shadowy one, it is 
probable that Congress thought that it 
was necessary to require complete dis- 
closures irrespective of the legitimacy 
of the particular services rendered, the 
reasonableness of the fees charged, or 
the propriety of the expenditures. 


Securities and Exchange Commission v. 
Morgan, Lewis & Bockius et al. 113 F 
Supp 85. 
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Other Important Rulings 


se Florida commission canceled 
rate tariffs of a public utility which 
converted from manufacturing carburet- 
ed water gas to furnishing liquefied pe- 
troleum gas, because a company engaged 
entirely in the distribution of liquefied 
petroleum gas does not fall within com- 
mission jurisdiction. Re Southern Gas 
& E. Corp. Docket Nos. 3589-GU, 3616- 
GU, Order No, 1925, August 27, 1953. 


The Indiana commission ordered a 
transit company to extend bus service to 
a suburban residential area for a trial pe- 
riod of six months, in order to determine 
whether the demand for service was suffi- 
cient to compensate for increased operat- 
ing costs (which the company claimed 
would result in a net operating loss) with 
the proviso that if it then appeared that 
public convenience and necessity did not 
require such extension, it could be dis- 
continued. Ostermeyer v. Indianapolis 
Railways, No, 382-A, May 1, 1953. 


The South Dakota commission re- 
voked a contract carrier’s certificate ex- 
tension for the transportation of petro- 
leum products where existing common 
carriers had experienced a diminution of 
volume of petroleum traffic up to 50 per 
cent and where such carriers were capa- 
ble of providing adequate service to the 
points in question, Re Heeren (Heeren 
Trucking Co), Report 10624-C, June 
24, 1953. 


The trend of householders and busi- 
nesses moving to suburban areas was a 
major factor in the Colorado commis- 
sion’s decision authorizing a motor car- 
rier, transporting household furniture 
and office equipment within a municipal- 
ity, to extend operations to within a 
radius of five air miles of the municipal- 
ity. Re Lee (G.I. Express), Application 
No. 12369, Decision No. 40818, July 1, 
1953. 


Authority to operate a taxicab and 
local freight service was denied by the 
Colorado commission where the applicant 
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failed to show that existing service was 
inadequate or that additional service was 
needed. Re Reale, Application No. 12386, 
Decision No. 40814, July 2, 1953. 


A telephone company which had failed 
to take advantage of an available loan 
to modernize and extend its plant and 
thereby obtain a substantial and adequate 
profit under present rates was not 
allowed a rate increase by the Massa- 
chusetts department, since if the rates 
were increased, the company might still 
fail to improve its plant and service or, 
if the rehabilitation program were carried 
out, the return would be excessive be- 
cause of more efficient operation. Re 
Granby Teleph. & Teleg. Co. DPU 
10512, July 14, 1953. 


Authority to discontinue certain rail- 
way passenger trains was granted by the 
Colorado commission where they were 
operating at a serious loss, where motor- 
bus operations remained available to all 
towns affected and a stream-lined train 
served certain of the towns, and where 
substituted motor carrier service would 
take care of all head-end traffic. Re Chi- 
cago, R. I. & P. R. Co. Application No. 
12414, Decision No. 41036, July 31,1953. 


The Florida Supreme Court held that 
rules and regulations of a commission 
are not subject to review by writ of cer- 
tiorari when they do not possess that ele- 
ment of finality which is a prerequisite 
to judicial review and administrative ad- 
judication is still open to the utility by 
way of motion for rehearing or an ap- 
plication for exemption under the rules. 
Atlantic Coast Line R. Co. v. Carter, 66 
So2d 480. 


The discretion of airport officials in 
denying a permit to operate a taxicab at 
such airport cannot be controlled by 
judicial coercion, ruled a Federal district 
court, since airport authorities operate 
government airports in their proprietary 
capacity. Patton v. Administrator of 
Cwil Aeronautics et al. 112 F Supp 817. 
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Appendix—Part I 


Important addresses on legal, economic, financial, 

and other problems, delivered before the Public 

Utility Law Section of the American Bar Association 
at Boston, September 24, 25, 1953. 





A Report on Recent Cases Relating to Electric Utilities 
By JOHN LLOYD, JR.* 


FPC Cases 


Pr the electric utility field, the Federal 
Power Commission has been the 
largest single contributor of new case 
law in the past year. It was a party in 
three cases in the Supreme Court, as well 
as others in the courts of appeal. In gen- 
eral, its cases dealt with the intent of 
Congress as expressed in the Federal 
Power Act and other Federal statutes, as 
affecting the scope of the commission’s 
jurisdiction and powers. 

Probably the most significant case of 
the year was the Roanoke Rapids Case.? 
The decision turned on the meaning of 
one word—“approved”—in an act of 
Congress, The commission had granted 
a license to Virginia Electric & Power 
Company to construct a hydro station at 
Roanoke Rapids, North Carolina. The 
Secretary of the Interior and an associa- 
tion of rural co-ops challenged this ac- 
tion. 

They claimed that Congress, by its 
adoption of the Flood Control Act of 
1944, had “approved” a comprehensive 
plan for the construction of this and other 
projects by the U. S. government. They 
said that the effect of this “approval” 
was to withdraw the Roanoke Rapids site 
from the licensing jurisdiction of the 
Federal Power Commission. They also 
claimed that the commission had con- 





* Counsel, Atlantic City Electric Company; 
member, Lloyd and Horn, Atlantic City, New 
Jersey. 

1 United States ex rel. Chapman v. Federal 
Power Commission (1953) 97 L ed (Advance 
p. 574), 97 PUR NS 129. 
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curred in the plan and had thereby de- 
termined that the Federal government 
should develop the Roanoke Rapids site. 


PRELIMINARY question was raised as 
to whether the Secretary of the 
Interior and the association of co-ops 
had any “standing” to challenge the 
commission’s order. The court held that 
they did, but said that the differences in 
the views of the various members of the 
court on that point precluded the state- 
ment of a single opinion concerning it. 
Therefore, no opinion was stated. 

On the main issue the court reviewed 
the legislative and administrative history 
relating to flood control in the Roanoke 
river basin from 1927 on. An important 
element in this history was a 1944 report 
to Congress made by the Army Engi- 
neers. This report recommended a com- 
prehensive plan, to include eleven dams 
and reservoirs. Two of these had great 
flood-control value. Roanoke Rapids 
and all the others but one were, however, 
simply power development projects. The 
report recommended authorization of the 
two flood-control projects as the initial 
step. 

In submitting the report, the Chief 
of Engineers stated that construction, 
operation, and maintenance should be 
under the direction of the Secretary of 
War and the supervision of the Chief of 
Engineers. By letter in 1944, the FPC 
concurred, substantially, in the recom- 
mendations of the report. Thereafter 
Congress enacted the Flood Control Act 
of 1944. The act related to many proj- 
ects, all over the country, including the 
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Roanoke river basin plan. Of that the 
act said, that the Army Engineers’ plan 
“is approved,” and that construction of 
the two flood-control dams is “hereby 
authorized—at an estimated cost of $36,- 
140,000.” The act also said that the gov- 
ernment should not be deemed to have 
entered upon a project until the project 
is “adopted by law.” 


ig this history the court found no flat 
“approval” of a plan which clearly 
recommended public construction as an 
indispensable element. It also held that 
the word “approval” did not carry the 
implication of “adoption” or “authoriza- 
tion” by its own force. It interpreted the 
word to mean only a legislative finding 
that the projects were desirable, as a mat- 
ter of policy. It pointed out that even 
though the two flood-control dams were 
“authorized,” Congress took further ac- 
tion to complete the authorization, spe- 
cifically by appropriating money for the 
work. It pointed to similar procedure 
followed by Congress in connection with 
a Savannah river “plan.” The court said 
that a principal responsibility of the 
Federal Power Commission is to deter- 
mine whether private construction is 
consistent with the public interest. It 
said that Congress’ “approval” of a plan 
of development is not a reservation of all 
projects in the plan for public construc- 
tion, unless Congress expressly says so. 
Using harsh language, Justice Doug- 
las dissented, Vinson and Black con- 
curring. He referred to Roanoke Rapids 
as part of “the public domain,” intended 
by Congress to be reserved “for the pub- 
lic good, not to make it available to pri- 
vate interests to exploit for their own 
profit.” He called the grant of the license 
approved by the FPC a “raid on the pub- 
lic domain” and “an unconscionable ap- 
propriation.” From such language, it 
would seem, to put it mildly, that Justice 
Douglas prefers government bureaus to 
regulated private enterprise as the means 
to be employed for the development of 
hydroelectric projects. The significance 
of the majority decision lies in its refusal 
to adopt a strained interpretation of 
statutes to accomplish any such end. 
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lw another case before the Supreme 
Court, arising under the Federal 
Power Act,” the court reviewed an order 
of the California Public Utilities Com- 
mission which determined that rates 
charged by California Electric Power 
Company for hydro-produced power de- 
livered in California but carried by its 
purchasers into Nevada were subject to 
state regulation. The purchasers in ques- 
tion were a Nevada county, operating a 
municipal distribution system, and the 
U. S. Navy Department, which used most 
of its energy at an ammunition depot but 
sold from 15 per cent to 29 per cent to 
tenants at a Navy housing project. 

Section 20 of Part I of the Federal 
Power Act was relied upon for state, as 
against FPC jurisdiction, the company 
being the holder of a license granted un- 
der Part I. Section 20 declares that rates 
for energy from a licensed project enter- 
ing into interstate commerce “shall be 
reasonable” and gives to the FPC power 
to regulate such rates “wherever any of 
the states directly concerned has not pro- 
vided a commission . . . to enforce the 
requirements of this section .. .” Both 
California and Nevada had such com- 
missions. The Federal government’s 
contention was, that FPC had sole au- 
thority to regulate the rates in question 
under Part II of the act, which gave FPC 
authority over rates for “the sale of elec- 
tric energy at wholesale in interstate 
commerce.” 


pee 20 of the act was first enacted 
in 1920, and Part II came into the 
act in 1935. Between times, the Supreme 
Court held, in the Attleboro Case, that a 
state has no authority to regulate inter- 
state transmission of power for resale, 
since that would be a direct burden on 
interstate commerce. In 1920, the law 
of the Attleboro Case was not yet de- 
clared. 

Sustaining the jurisdiction of the FPC, 
the court said that it was not the intent 
of Congress, when it enacted Part II, to 
exclude “Part I, electricity.” It said that 


2 United States v. California Pub. Utilities 
Commission (1953) 97 L ed (Advance p. 635), 
98 PUR NS 65. 
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“Part II was intended to ‘fill the gap’ ” 
left by the Attleboro decision, that “Part 
II is a direct result of Attleboro” and 
that “they are to be read together.” It 
held, therefore, that the order under re- 
view should be reversed. 

On a subsidiary point, the court held 
that the sales in question fell within the 
statutory definition of “a sale of electric 
energy to any person for resale,” despite 
the fact that the word “person” was else- 
where defined in the act so as to exclude 
municipal corporations and the U. S. 
government. The court also held that the 
sale to the Navy was a “sale for resale” 
of the entire volume of electricity trans- 
mitted to the Navy, since the record did 
not show that the resales to individual 
purchasers were identifiable as separate 
transactions. 

In a concurring opinion, Justice Jack- 
son referred to the court’s interpretation 
of the statute as being reached not “by 
analysis of the statute” but “by psycho- 
analysis of Congress.” In a separate 
opinion, Justice Frankfurter thereupon 
said that the “light shed” by Justice 
Jackson’s concurring opinion caused him 
to have such doubts that he would leave 
the decision to the other members of the 
court. 


IX a connected case, involving a review 
of the Federal Power Commission’s 
order based upon the same facts, the court 
of appeals for the ninth circuit sustained 
the FPC order asserting its jurisdiction, 
and the Supreme Court denied petitions 
for review. 

A third case in the Supreme Court was 
that of Federal Power Commission v. 
Idaho Power Co.* In this case the com- 
mission had granted a license to the com- 
pany for a hydro project (dam and power 
plant) on the Snake river. The project 
was designed to occupy 500 acres of U. 
S. land and to include two transmission 
lines interconnecting the company’s pri- 
mary transmission system. The U. S. 





California Electric Power Co. v. Federal 
Power Commission (CA 9th 1952) 199 F2d 
206, 96 PUR NS 65, cert. den. 345 US 934, 961. 
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had power projects in the same area, and 
at the suggestion of the Secretary of the 
Interior the commission attached to the 
license a condition requiring the com- 
pany to permit the interconnection of 
transmission facilities of the U. S, with 
the two new lines, and the transfer over 
those lines of energy generated in U. S. 
power plants “in such amounts as will not 
unreasonably interfere” with the com- 
pany’s use of its lines. The government 
was required to pay for its use. 

Again examining the statute to deter- 
mine the intent of Congress, the court 
held that the commission had authority 
to attach the condition, in protection of 
the public domain, the conservation of 
water-power resources, or the develop- 
ment of comprehensive plans for water- 
ways. It held also that §§ 201 and 202 of 
the act, being in Part II and dealing with 
interconnections generally, did not apply, 
saying, “They do not deal with the grant 
of licenses.” 


N Niagara Mohawk Power Corp. v. 
Federal Power Commission,5 which 
is on its way to the Supreme Court,® the 
court of appeals of the District of Colum- 
bia reversed an order of the commission 
which disallowed payments totaling 
$798,000 claiined by the company as op- 
erating expenses. The payments arose in 
good faith from arm’s-length transac- 
tions. The result of the disallowance was 
to increase the reserve required by the 
company as a licensee under the Federal 
Power Act by $399,000, one-half the 
amount of the payments. The payments 
had been made to two other companies 
as part of the purchase price for rights 
to use the waters of the Niagara river. 
The rights had been acquired by the two 
companies or their predecessors prior to 
the enactment of the Federal Power Act. 
The commission in effect contended that 
the rights had been extinguished by state 
and Federal legislation. 
As a preliminary matter it was argued 
that the issue was res judicata because 


5 (CA DC 1952) 202 F2d 190. 
on Certiorari granted May 18, 1953, 345 US 
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of a prior, unappealed ruling of the com- 
mission adverse to the company, involv- 
ing the same issue, though in a less im- 
portant connection. Overruling this 
contention, the court said, “res judicata 
and equitable estoppel do not ordinarily 
apply to decisions of administrative tri- 
bunals.” 


O* the main issue the court found that 

in New York a riparian owner owns 
a property right in his right to make use 
of the waters of a stream for power pur- 
poses. Sucha right is subject to the para- 
mount authority of both state and Fed- 
eral governments. But the court said 
that New York had never destroyed the 
rights here in question, although it had 
regulated them. It also said that the U. 
S. in adopting the Federal Water Power 
Act (Part I of the Federal Power Act) 
did not destroy the rights. It said: 


Congress had absolute power to 
stop Niagara Falls Power Company 
from taking any water whatever. .. . 
But . . . it has never exercised that 
power, and the only term it has im- 
posed is that a Federal license be ob- 
tained. Such a license is a certificate 
that the exercise of the water rights 
therein described—rights which are 
valid under state law—does not inter- 
fere with navigation nor with any oth- 
er use in commerce to which the flow 
of the stream might be put... . 


The court also said that much of the 
difficulty of the case arose from “a mis- 
conception of the Water Power Act and 
of the nature of licenses thereunder.” It 
said: 

The act is purely a regulatory meas- 
ure. A Federal license is not an orig- 
inal grant of authority, but a permis- 
sion to use a state’s grant of au- 
thority. 

In a dissenting opinion, Judge Bazelon 
said that in his view “the Federal Power 
Act does assert the pre-emptive right of 
the U. S, in the exercise of its power to 
regulate commerce and does not save the 
private rights in question.” 

It would seerh that in this case the 


Supreme Court will be presented with a 
very basic question of interpretation of 
the Federal Power Act. A collision with 
Justice Douglas’ views on the “public do- 
main” may be expected. 


N one more case involving the Federal 
Power Commission, the court of ap- 
peals of the District of Columbia sus- 
tained an order of the commission order- 
ing Wisconsin Power & Light Company 
to file rate schedules covering the com- 
pany’s service to four municipal distrib- 
uting systems in southwestern Wiscon- 
sin,” and the Supreme Court refused to 
review the decision (certiorari denied, 
345 US 934). The company had ac- 
quired certain facilities serving the mu- 
nicipalities in question, and at the time 
of acquisition the power being sold to the 
municipalities was coming in part from 
Illinois, title passing at the state line ; but 
the company was arranging to furnish 
power from intrastate sources. The 
court held that the FPC had jurisdiction 
over the rates charged to the municipali- 
ties, under § 205 of the Federal Power 
Act. 

On a subsidiary issue, the court held 
that the FPC, as a regulatory agency, 
could and should take official notice of 
the reports filed with it by a regulated 


company. 


Other Cases—Miscellaneous 


HE New Hampshire Supreme Court 
decided a rate case on January 6, 
1953.8 
It held that the public utility commis- 
sion did not commit error when it re- 
fused to receive offered evidence of re- 
production cost where the company also 
offered evidence of rate base on a net in- 
vestment theory. It said that, in the ab- 
sence of statute requiring otherwise, evi- 
dence of reproduction cost “may be dis- 
regarded or rejected if the commission 
thinks it is not entitled to be given weight 
in the case before it.” The New Hamp- 





7 Wisconsin v. Federal Power Commission 
(CA DC 1952) 201 F2d 183, 97 PUR NS 489. 

® Chicopee Mfg. Co. v. Public Service Co. 
93 A2d 820, 98 PUR NS 187. 
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shire statute declares simply that the 
rates “shall yield not less than a reason- 
able return on the cost of the property 
used and useful in the public service less 
accrued depreciation.” The court said 
that the statute allowed the commission 
“to consider or reject evidence of repro- 
duction cost,” and that “There is no vest- 
ed right to any particular method of 
valuation.” 

On rate of return, the court sustained 
as not “confiscatory” the commission’s 
allowance of 5.65 per cent, which was 
something in excess of the proved cost of 
money and equated to a return of 10.90 
per cent on the actual equity. The court 
said that the company was entitled to a 
return sufficient “to maintain its credit 
and attract the necessary capital to meet 
increased demands for improvement and 
extension of its service.” The court dis- 
approved a statement made by the com- 
mission to the effect that the company 
should not use excess earnings to in- 
crease dividends on common stock and 
should use such excess to improve its 
“capital structure.” 


HE court held it error for the com- 

mission to deduct from a rate base a 
reserve resulting from a book profit made 
on the sale of a generating plant. The 
profit belonged to the stockholders, said 
the court, pointing out that a loss could 
not have been charged to future custom- 
ers and by the same token a profit could 
not be awarded to them. It said the event 
provided no “basis for reaccounting for 
depreciation.” 

As to working capital allowance, the 
court said it was permissible for the com- 
mission to deduct average income tax ac- 
cruals where the rates were in fact pro- 
viding current funds for taxes payable at 
a much later date. The court said, how- 
ever, that it did not “lay down any rule 
of law” in this connection, the question 
being one of fact for the commission to 
decide in each case. 

As to a finding of rate base, the court 
held it error for the commission to use a 
year-end rate base to relate to earnings 
over the full year. The court said the 
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commission should have correlated “a 
year-end rate base with year-end income” 
or “an average rate base with average 
income for the year.” 


HE Arkansas Supreme Court dealt 

with an unusual question in Ar- 
kansas Electric Co-op. Corp. v. Ar- 
kansas-Missouri Power Co.® There the 
co-op had applied for a certificate of con- 
venience and necessity to authorize its 
building of a 30,000-kilowatt steam- 
generating station and 544 miles of trans- 
mission lines. Four private utilities and 
two labor organizations opposed the ap- 
plication. 

Arkansas Electric was a federated co- 
op formed by three distribution co-ops, 
whose electric needs were supplied by 
the private companies. The proposed 
plant would have supplied three times as 
much power as the three distribution co- 
ops presently required. To utilize the 
difference, Arkansas Electric proposed to 
enter into a long-term contract with 
Southwestern Power Administration 
under which the facilities would have 
been incorporated into the administra- 
tion’s hydro system and the administra- 
tion would have had complete control of 
the plant for forty years. Construction 
would have been financed by a loan from 
REA. 

The court said that the transaction 
was in substance an instalment sale of 
the property to Southwestern Power 
Administration. 


HE court held that Arkansas statutes 
did not authorize Arkansas Electric 
to sell its electricity to the administration, 
since the statute under which the co-op 
was formed limited sales of energy to 
members only, and limited members to 
persons in rural areas, not receiving cen- 
tral station service, who agree to use 
electric energy ; and Southwestern Pow- 
er Administration met none of the last 
three requirements. 
The court further held that the pro- 
posed contracts were contrary to Fed- 


® (1953) 255 SW2d 674, 98 PUR NS 33. 
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eral law, as violating the intent of Con- 
gress that the administration’s function 
should be to sell hydro power in whole- 
sale quantities rather than to sell at re- 
tail by the integration of steam power. 

The court affirmed the action of the 
court below in denying approval of the 
application. 


72 Iowa Supreme Court disposed 
of a minute, but interesting, question 
in Berner v. Interstate Power Co.?® 
There the plaintiff sued the company for 
damages for having discontinued service 
to her residence on account of an unpaid 
bill covering her place of business, which 
was no longer in operation. The com- 
pany’s filed tariffs provided: 


The company may refuse to render 
service to any applicant indebted to the 
company for service rendered at an- 
other location until the customer has 
paid, or made satisfactory arrange- 
ments to pay, such indebtedness. . . . 


The court recognized that a utility is 
not free to accept or reject its patrons, 
and that it may therefore adopt regula- 
tions “that service may be refused at a 
new address as to a customer delinquent 
as to a former address” and “that service 
may be cut off at a given address on ac- 
count of a delinquency at such address.” 
But it held that the application of the 
company’s rule in the instant case was 
“unreasonable as exacting from the ap- 
pellee’s patrons something to which it 
was not entitled under the law.” 

The court indicated that cases in New 
York, Oregon, and South Carolina have 
adopted a contrary view, but it chose to 
follow Idaho and New Mexico cases 
which hold that service to each address 
to which service is furnished, and which 
is handled and billed as a single unit, rep- 
resents a wholly separate and inde- 
pendent transaction, irrespective of the 
fact that one individual may receive bills 
for various addresses or units served. 

The plaintiff was held to be entitled to 
recover. 





10 (1953) 57 NW2d 55, 98 PUR NS 58. 
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N Utah Power & Light Co. v. Public 
Service Commission™ the Utah Su- 
preme Court reviewed an order of the 
commission which required Utah Power 
& Light Company to serve Nephi City, a 
municipal corporation operating a mu- 
nicipal plant. Prior thereto the city pur- 
chased power from Telluride Power 
Company, whose territory surrounded 
the city, at a higher rate than was provid- 
ed in Utah’s filed schedules which cov- 
ered service at wholesale to municipali- 
ties. The city offered to build a trans- 
mission line to a point in Utah’s territory. 
Utah contended that it would be re- 
quired to render service in an area it 
never professed to serve, and that such 
requirement would constitute a taking of 
its property without due process of law. 
But the court said: “The energy . . . is to 
be sold within the territory served by the 
Utah Power & Light Company and not 
elsewhere,” and it said that by its filed 
schedules Utah had held itself out as 
ready to furnish such service. 

Telluride contended that the commis- 
sion was authorizing invasion of its ter- 
ritory. But the court said that a mu- 
nicipality operating a municipal plant 
could not be in any company’s exclusive 
territory. 


i commission’s order was affirmed, 
over the strong dissent of Judge 
Henriod, Jr., who said that a municipality 
as a customer should be cast in the same 
role as any other customer, and that “as 
a purchaser of power, municipal person- 
ality should make no magic.” He also 
said : 


Consumers are to be protected. So 
are pioneer suppliers in an area who 
furnish the risk capital, else the theory 
of public utility administration and 
regulation fails of purpose. . . . higher 
or lower rates never have been the sole 
test of convenience and necessity cer- 
tification. 


And he said: 
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... public interest has been fostered 
by inviting and protecting, in reason, 
the risk capital and the area of its ex- 
penditure against economic inter- 
lopers. 


As a supporter of private enterprise, 
may I close by remarking that I find only 
one fault with the language used by 
Judge Henriod and quoted above: It 
is buried in a dissenting opinion, 





Developments in the Law Relating to Natural Gas 
During 1952-1953 
By C. W. COOPER* 


a beginning for any talk with re- 

spect to natural gas utilities is that 
there are plenty of current developments 
and plenty of current legal problems. In 
fact as the industry grows in importance 
and spreads over the country, the num- 
ber of legal problems appears to be 
growing. 

In reflecting on the job of keeping nat- 
ural gas fitted within a utility concept, it 
is becoming more and more apparent that 
natural gas presents striking differences 
from railroads or other common car- 
riers, telephones, or electric companies. 

The chief problem which I have had 
in preparing this short talk is to choose 
among the many possible subjects. There 
have been important legal developments, 
on which I will not be able to touch, in 
matters of accounting, discrimination, 
safety rules, underground storage, and 
condemnations. The problem of safety 
rules as enacted by several states is an 
entirely new matter to the gas industry. 
There have been numerous important 
condemnation cases during the past year 
as a result of the use by the pipeline com- 
panies of the relatively new condemna- 
tion provision in the Natural Gas Act. 

The matters which I regard as being 
of most general interest and importance 
and on which I would like to say a few 
words are the following: 

(1) Certain new procedures adopted 

by the Federal commission ; 

(2) Developments in the Ashbacker 

Case principle; 





* Vice president and assistant general coun- 
sel, Consolidated National Gas Company, New 
York, New York. 
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(3) Three substantive rate issues ; and 
(4) Certain jurisdictional matters. 


1. Procedural Regulations under the 
Natural Gas Act 


N recent years there has been tre- 
mendous activity in two fields of Fed- 
eral regulation under the Natural Gas 
Act—rate increases and applications for 
certificates of convenience and necessity. 
The annual reports of the Federal Power 
Commission recite statistics on these 
matters and stress the magnitude of the 
resulting burden on its staff. 

To cope with the problem the commis- 
sion has adopted new procedural tech- 
niques which are both novel and drastic. 
They are of broad general interest to all 
fields of regulation. 

In prior years the general practice in 
both certificate and rate proceedings had 
been to make a relatively simple filing 
which, on most issues, stated a summary 
or conclusion and left the submission of 
detailed proof to await informal confer- 
ences with the staff or the formal hearing. 

In rate cases, for example, the original 
filings made no attempt to support the 
claimed rate of return. This was left to 
expert testimony at the hearing. In cer- 
tificate cases the evidence as to geology 
and market requirements was generally 
left to oral testimony at the hearing. In- 
deed, at the time of filing, many aspects of 
the case had not even been worked out 
and the filing was made to secure a posi- 
tion on the commission’s calendar and, 
particularly in rate cases to start the 
running of the inevitable suspension 
period. 
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URING 1952 and 1953, as a result of 
the great number of filings, the 
commission adopted the fundamental 
position, as to both certificates and rate 
increases, that a company should com- 
plete its case in all fundamental respects 
prior to the filing and that its statements, 
when initially filed, should include a com- 
plete and definitive presentation on all 
substantive issues. The commission but- 
tressed this position with the principle 
that any filing which did not include all 
such data should, on ex parte considera- 
tion, be summarily rejected and stricken 
from the files. 

Consequently, on July 28, 1952,) the 
commission adopted new regulations 
governing certificate applications, and on 
May 21, 1953,? it adopted new regula- 
tions governing the material to be sub- 
mitted in support of rate increase filings. 

Each regulation requires the prepara- 
tion of data in tremendous detail prior to 
filing. Each attempts to systematize the 
presentations. Each strikes into new and 
untrodden territory on several important 


points. 
For example, in rate filings data must 


be submitted on the basis of a specified - 


test year regardless of the fact that in 
case after case the commission itself has 
used and continues to use different test 
periods and regardless of the fact that— 
in a given case—the specified test year is 
obviously abnormal and inappropriate. 

The chief problem in connection with 
these rules is not so much the character 
of the data for which they call as it is the 
inflexible requirement that all of this data 
be supplied at the time of filing and as a 
condition to the right to get on file. 

Time is of the essence in many in- 
stances—particularly in rate matters. 
And there will be important cases where 
the data just cannot be assembled or 
computed or compiled with sufficient 
rapidity. 


the administrative proceedings which 
led up to the promulgation of the 
rules, it was strongly urged that the com- 


1(FPC) Order No. 163 in Docket R-120. 
2(FPC) Order No. 165 in Docket R-124. 
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mission’s policy be more flexible and that 
the right to file be fully protected. It is 
earnestly hoped that further considera- 
tion will be given to this point. 

It has been mentioned above that the 
new rules include the provision that any 
filing which does not represent full com- 
pliance will be rejected. In connection 
with this policy there were two impor- 
tant instances during 1952 in which the 
commission rejected rate increase filings. 
Both cases were appealed, and in both the 
commission was found to have exceeded 
its authority and was reversed, 

One case involved schedules filed by 
Atlantic Seaboard Corporation and re- 
jected by the commission for the omis- 
sion of certain data specified in the rules. 
Seaboard promptly supplied the data in 
accordance with the rules. The commis- 
sion refused to treat the amended filing 
as dating back to the original date, there- 
by postponing the increase. On appeal 
the circuit court of appeals for the fourth 
circuit reversed the commission on the 
ground that it had abused its discretion 
in not accepting the amended filing as of 
the time it was originally tendered.’ 


HE second case involved rate sched- 

ules filed by Mississippi River Fuel 
Corporation in which the supporting 
data admittedly represented full compli- 
ance with the regulations. But in this in- 
stance, after an ex parte consideration of 
the matter, the commission rejected the 
schedules because of doubt as to the com- 
pany’s ability to meet the statutory 
burden of proof in support of the in- 
creased rates. On appeal the circuit court 
of appeals for the third circuit held that 
the commission had no statutory au- 
thority to reject schedules on an ex parte 
decision as to the substance of the in- 
crease. The court held that the Natural 
Gas Act gives a statutory right to a hear- 
ing and an opportunity to meet the 
burden of proof at that hearing.‘ 





3 Atlantic Seaboard Corp. v. Federal Power 
Commission (CA 4th 1953) 201 F2d 568, 98 
PUR NS 474. 

* Mississippi River Fuel Corp Federal 
Power Commission (CA 3d 1953) "302 F2d 899, 
99 PUR NS 26. 


522 

















APPENDIX 


2. The Competing Certificate Applica- 
tions of Northeastern and Algonquin to 
Serve Southern New England 


HE next matter which I would like 

to touch is the competitive certificate 
proceedings of Northeastern Gas Trans- 
mission Company and Algonquin Gas 
Transmission Company relating to the 
right to sell gas at wholesale in southern 
New England and here in the Boston 
area. This litigation is of wide interest 
to all utilities because it is an excellent 
study in the application of the Supreme 
Court decision in Ashbacker Radio Corp. 
v. Federal Communications Commis- 
sion® where it was held that a regulatory 
commission cannot grant one of two 
competing applications without having 
given a full hearing to both, 

In 1950, after long hearings involving 
the applications of Northeastern Gas 
Transmission Company and Algonquin 
Gas Transmission Company, the Federal 
Power Commission first issued a certifi- 
cate to Northeastern to serve part of New 
England, but, while finding that it would 
probably issue a certificate to Algonquin, 
it continued the certificate proceeding as 
to Algonquin until certain additional 
proof could be adduced. Thereupon 
Northeastern filed a second application 
to serve the whole territory including 
that proposed to be served by Algonquin. 
The commission refused to hear North- 
eastern’s second application, and, in Feb- 
ruary, 1951, after receiving the specified 
additional proof, issued a certificate to 
Algonquin. 


|. ee immediately proceeded 
with the financing and construction 
of its pipeline and by late 1952 the line 
was substantially completed at a cost of 
nearly $52,000,000. 

Meanwhile, Northeastern appealed the 
case, In April, 1952, the court of appeals 
for the third circuit held that the com- 
mission had committed error in issuing 
a certificate to Algonquin without hear- 
ing Northeastern’s second application. 
The Supreme Court refused review and 


§ (1945) 326 US 327, 61 PUR NS 466. 
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in October, 1952, the matter was re- 
manded to the commission with the di- 
rection that the certificate of Algonquin 
be voided and that further hearings be 
held.® 

Algonquin’s line was virtually com- 
plete by the time the certificate was 
voided. Algonquin, therefore, applied to 
the commission for temporary authoriza- 
tion to put its line into service pending 
the outcome of the hearing directed by 
the court of appeals, Such a temporary 
certificate had been issued in the Ash- 
backer Case. The application had wide 
support from the public to be served in 
New England. The commission denied 
this application by a 3-2 decision, on the 
ground that the Natural Gas Act does 
not authorize issuance of a temporary 
certificate without hearing except for the 
limited purpose of assuring the mainte- 
nance of adequate service theretofore in 
effect, and since Algonquin had not yet 
begun operations there was no service 
to be maintained.? This decision was 
sustained by the court of appeals for the 
first circuit here in Boston. 


I* order to build its line Algonquin had 
condemned rights of way, its right so 
to do being predicated on the certificate 
which it had held under the Natural Gas 
Act. After the voiding of the certificate 
various landowners brought injunction 
proceedings in the state courts of New 
York to compel the removal of the pipe 
from the condemned rights of way. The 
state trial court of Westchester county, 
New York, granted the injunction di- 
recting prompt removal. But on appeal 
the appellate division for the second 
judicial department granted a stay of the 
injunction pending the ultimate outcome 
of the renewed proceedings. 

Hearings on the case were resumed 
by the commission in November, 1952, 





6 Northeastern Gas Transmission Co. v. Fed- 
eral Power Commission (CA 3d 1952) 195 F2d 
872, 95 PUR NS 422. 

7Re Algonquin Gas Transmission Co. 
(FPC) Docket No. G-1319. 

8 Algonquin Gas Transmission Co. v. Fed- 
eral Power Commission (CA Ist 1953) 201 
F2d 334, 98 PUR NS 462. 
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and continued with only slight interrup- 
tion until June, 1953, a period of more 
than six months. Briefs were submitted 
and argument was had in July, 


N the sixth of this month (August),° 
the commission issued a second cer- 
tificate of public convenience and neces- 
sity to Algonquin granting to it essential- 
ly the same rights that were provided by 
the original certificate. Two passages 
from the decision are of particular in- 
terest : 


The interests of investors in stocks 
and bonds of this company (Algon- 
quin) must be considered as a matter 
of public interest. Certainly, it would 
not be in the public interest to author- 
ize duplicate facilities which would 
render useless this substantially com- 
pleted project of Algonquin, with a 
consequent loss to these investors of 
untold millions of dollars, even assum- 
ing that they would be able to recoup 
some of their investment by salvage or 
otherwise. Such losses, if incurred by 
these investors in the Algonquin Com- 
pany must of necessity be reflected in 
some manner upon the stockholders of 
these companies and the policyholders 
of the insurance companies now hold- 
ing the bonds of Algonquin. 

We are fully cognizant also of the 
fact that Algonquin’s substantially 
completed project was constructed— 
and substantial investments therein 
were expended—pursuant to a certifi- 
cate issued by this commission, which 
was set aside by the court of appeals 
for procedural reasons and not be- 
cause of any substantive error in our 
findings and conclusions as to the 
necessity for or desirability of Algon- 
quin’s project and proposed operations. 


It is of great interest that in the new 
certificate rules which were issued July 
28, 1952,}° the commission has sought to 
deal with the competitive application 





®(FPC) Opinion No. 259, Docket Nos. G- 
1319 et al. 
10(FPC) Order 163 in Docket R-120. 


problem by providing that when an ap- 
plication is filed less than fifteen days 
prior to the commencement of hearings 
theretofore ordered on a pending appli- 
cation, the commission will not schedule 
the new application for hearing until it 
has decided the first one. If this rule is 
sound and had been in effect, North- 
eastern would have had no standing to 
appeal in the above proceeding. 


3. Rate Problems 
EGULATORY Lag. At the session of 
the Public Utility Law Section in 
September, 1952, discussion centered on 
“regulatory lag,” and what I will say 
here constitutes an addendum to that dis- 
cussion. 

To some extent the problem has been 
overcome by the interstate pipeline com- 
panies. During the past two years, the 
bulk of the pipeline company rate in- 
creases has been predicated on increases 
in contract prices for gas in the produc- 
ing field. Most such field price increases 
are being occasioned by “renegotiation” 
and “favored nation” clauses and pipe- 


‘line companies are generally able to 


anticipate both the time and amount of 
such increases. Consequently, such com- 
panies have been filing new schedules 
just six months in advance of the step-up 
date in the field price structure, thus 
allowing for the 30-day filing period and 
the 5-month suspension period under the 
Natural Gas Act. By exercising the 
statutory right to put the rates into effect 
at the end of the suspension period, the 
pipeline companies are at least able to 
cover this principal item of cost as soon 
as it occurs. 

Asa general proposition the local utili- 
ties are not so favorably situated. As 
William A. Dougherty pointed out at 
this session last year, some state laws 
permit increased rates to be put into 
effect only upon application. Others have 
periods of suspension of as much as ten 
months. Others provide for the establish- 
ment of new rates only upon the termina- 
tion of rate contracts with municipalities, 
and such contracts may be firm for a 
period of years. 
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oo“ large increases in pipeline rates 
are going into effect and the bill for 
purchased gas is becoming a larger and 
larger portion of the total costs of local 
utilities, any lack of harmony between 
Federal and state procedures becomes 
more and more critical to the local utility. 

An illustration of the problem is pro- 
vided by the decisions of the Michigan 
Public Service Commission in Re Mich- 
igan Consol, Gas Co." Michigan Con- 
solidated buys its gas supply in part 
from Panhandle Eastern Pipe Line Com- 
pany and in part from Michigan Wiscon- 
sin Pipe Line Company. In 1951 Pan- 
handle filed with the Federal Power 
Commission an increase in its gas rate 
from 18.6 cents to 29 cents per MCF but 
this was suspended until February 20, 
1952. This represented a 50 per cent in- 
crease in gas cost. Also in 1951 Michigan 
Wisconsin filed an increase of 3.5 cents 
per MCF. In due course the two pipeline 
companies put their rates in effect under 
bond. In December, 1951, Michigan Con- 
solidated filed an application with the 
state public service commission. But 
hearings in the state commission case 
could not be completed until October, 
1952, and so Michigan Consolidated 
could not receive relief until the order 
issued in November. Hence for over nine 
months it was absorbing the two pipe- 
line company increases. 


Ov possible form of relief to the local 
utilities is by way of fuel adjust- 
ment clauses. Such clauses are in fairly 
common use as to the rates of electric, 
steam, and manufactured gas utilities. 
But they have not come into general use 
with natural gas. Therefore, a most in- 
teresting development on the subject is 
the action of the New York Public Serv- 
ice Commission on June 29, 1953, allow- 
ing the five large utilities in the metro- 
politan New York city area to impose 
fuel adjustment charges predicated on 
variations in the cost of gas purchased 
from Transcontinental Gas Pipe Line 
Company, The necessities of the situation 


11 July 28, 1952, 95 PUR NS 177; November 
19, 1952, 97 PUR NS 350. 
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are indicated by the fact that the New 
York commission had had a long-estab- 
lished policy of determined opposition to 
fuel clauses predicated on the cost of 
gas.” 

Applications on a like basis are pend- 
ing before other state commissions. It is 
to be hoped that this practice may be 
extended, for, in view of the statutory 
right of the pipeline companies to force 
new rates into effect, some such device 
is a practical means of protecting the 
local utilities. 


ATE Of Return. The discussion by 
Milford Springer at the session of 
the Public Utility Law Section last year 
dwelt at length on the “cost-of-money” 
theory of return then recently adopted 
by the Federal Power Commission in Re 
Northern Nat. Gas Co." It will be re- 
called that the Federal Power Commis- 
sion had since 1946 utilized an industry- 
wide rate of 6 per cent, but in the 
Northern Case it fixed the return at 
53 per cent by means of a simple mathe- 
matical formula predicated in part on 
the cost of 2.55 per cent which Northern 
had experienced in raising its debt capi- 
tal and in part on the then current ap- 
praisal of the security market as to the 
cost of equity money. 

Thereafter, the commission reaffirmed 
this method in Re Colorado Interstate 
Gas Co.," allowing that company a rate 
of 53 per cent. And in Re Mississippi 
River Fuel Corp.,’® a similar calculation 
produced the traditional 6 per cent. 

The appeal of Northern was decided 
on July 20, 1953, by the circuit court of 
appeals for the eighth circuit. The 
court did not approve or disapprove the 
“cost-of-money” formula as such, But it 
did disapprove the fact that the commis- 
sion had arrived at its ultimate conclu- 
sion without finding that the allowed re- 
turn was adequate in the light of those 





12 Re Brooklyn Borough Gas Co. (NY) 
Case 16189 et al. June 29, 1953. 

13 (1952) 95 PUR NS 289. 

14 (1952) 95 PUR NS 97. 

15 (1952) 95 PUR NS 435. 

16 Northern Nat. Gas Co. v. Federal Power 
Commission, Case No. 14706 et al. 
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general economic considerations which 
have long been emphasized by both 
courts and commissions, such as the risks 
of the particular business, the company’s 
financial standing, and the conditions in 
the money market. These considerations 
have been outlined in many cases and I 
need not repeat them here. The court, 
therefore, returned the case to the com- 
mission with the direction that it make 
full and complete findings as to the ade- 
quacy of the return. 


5 p decision of the eighth circuit 
court means that the commission 
cannot arbitrarily apply a cost-of-money 
formula without at the same time con- 
sidering the broad aspects of the return 
question. On the other hand, the decision 
does not compel the commission to re- 
turn to its former policy of applying a 
uniform industry-wide return. 

I understand that Northern Natural 
intends to ask the Supreme Court to re- 
view its case, on the issue of return as 
well as other issues. Furthermore, Colo- 
rado Interstate Gas Company presently 


has an appeal pending in the court of ap- - 


peals for the tenth circuit from the above- 
mentioned order of the commission. 

Since this recent decision of the eighth 
circuit court in the Northern Case, the 
Federal Power Commission has made 
one rate order involving rate of return, 
in Re United Fuel Gas Co." The decision 
first finds that the cost-of-money formula 
in that instance results in a rate of ap- 
proximately 6 per cent. The opinion then 
reviews the conditions in the money mar- 
ket, the need of the company for addi- 
tional capital, and other relevant circum- 
stances, and concludes that 6} per cent 
is the proper rate of return. One im- 
portant statement is that the company 
“has resisted the lure of an undue thin- 
ning of the equity and has maintained a 
conservative capital structure. Return 
should be sufficient to encourage con- 
tinuation of this practice.” 

It should be noted that the decision in 
the United Fuel Case was made when 





17(FPC) Opinion No. 258, August 7, 1953. 


only three commissioners were present, 
and, of these, Commissioner Doty dis- 
sented. As to the attitude of the full com- 
mission in the light of the appellate court 
decision in the Northern Natural Case 
we, as yet, have no indication, 

It may certainly be said, however, that 
there is small comfort for the exponents 
of an industry-wide return in either the 
opinion of the court of appeals in the 
Northern Case or the decision of the com- 
mission in the United Fuel Case. 


HE Conflict between State Minimum 

Value Laws and Federal Regulation 
on a Cost Basis. The decision of the 
court of appeals for the eighth circuit in 
the Northern Natural Gas Company Case 
deals also with the weight which the Fed- 
eral Power Commission must give to 
minimum field value regulations of pro- 
ducing states such as Oklahoma and 
Kansas. This is a very thorny issue. 

Since the early 1940’s the commission 
has allowed to pipeline companies only 
the cost of any gas which they themselves 
produce, even though this “cost” in most 
cases is a small fraction of the value of 
the gas, as demonstrated by prices paid 
to independent producers in the same 
field. 

This policy, though bitterly opposed 
by the pipeline companies, was sustained 
by the Supreme Court.'* There have been 
several unsuccessful attempts to change 
the result through amendment to the 
Natural Gas Act. 

Subsequently those producing states 
which have adopted minimum price regu- 
lations for the sale of gas in the field 
have provided regulations under which 
a pipeline company must attribute a like 
minimum wellhead value to its own pro- 
duced gas. 

Northern Natural, which produces gas 
from its own wells, claimed that the cost 
of service to be used in fixing its rates 
should reflect the 8-cent minimum value 
which the Kansas regulation directs 
should be attributed to all gas produced 


18 Colorado Interstate Gas Co. v. Federal 
Power Commission (1945) 324 US 581, 58 
PUR NS 65. 
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in the state. The record showed that by 
normal commission methods the cost to 
produce the gas was 5 cents. The com- 
mission refused to allow the claim of 
8 cents and fixed rates on the basis of 
cost. 


HE court of appeals upheld the com- 

mission on the ground that state 
regulations may not dictate to the Fed- 
eral government what formulae shall be 
utilized in fixing rates for sales by a 
pipeline in interstate commerce. In part 
the opinion states : 


The Federal power to regulate the 
commerce in natural gas derives di- 
rectly from the Constitution and is, of 
course, the dominant power. To the 
extent that Congress has entered the 
field, exercised its power, and author- 
ized its commission to regulate charges 
by natural gas companies for the gas 
they produce and sell in interstate 
commerce for resale, its mandate must 
prevail, The decisions of the Supreme 
Court in the Panhandle, Colorado In- 
terstate, and Hope cases all turned 
squarely upon the issue and affirmed 
that Congress has made such grant of 
power to the Federal commission. 


It is my understanding that Northern 
Natural will seek to appeal this holding 
to the Supreme Court. 


4. Jurisdiction under the Natural Gas Act 


HE principal jurisdictional prob- 

lems in the industry, as usual, con- 
cern field prices, on the one hand, and 
local utilities on the other. 


HE Phillips Case. Viewed from any 
angle, the decision to be made by 
the Supreme Court this fall in the Phillips 
Petroleum Company Case will be of 
momentous importance to the whole gas 
industry and will undoubtedly have great 
influence on its future development. 
The Federal Power Commission in 
1951 held that it did not have rate juris- 
diction over sales by Phillips to inter- 
state pipeline companies, the basis being 
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that Phillips is a producer and gatherer 
and that its sales, though interstate com- 
merce, fall within the exemption of “pro- 
duction” and “gathering” in § 1 (b) of 
the Natural Gas Act.!® The commission 
later reaffirmed this decision in several 
cases, among others in Re Kansas- 
Colorado Utilities, Inc.2* 

The Phillips Case was appealed by the 
state of Wisconsin, the city of Detroit, 
Kansas City, and other consumer in- 
terests, and on May 22, 1953, the court 
of appeals for the District of Columbia 
reversed the commission, held that juris- 
diction exists, and directed that rates be 
fixed for sales in the field. The specific 
holding is that the exemption of “pro- 
duction or gathering” does not extend 
to interstate sales of gas by the corpora- 
tion that produced or gathered it. The 
court of appeals relied directly on the 
Supreme Court decision in the Colorado 
Interstate Natural Gas Company Case.** 

Needless to say, the interest in this 
case is intense. But, whatever the de- 
cision, the course of regulation will be 
difficult. If the rates must be fixed, it will 
take a master-mind to devise regulation 
which will not discourage the develop- 
ment of future gas supplies, On the other 
hand if jurisdiction does not exist, the 
commission will be faced with issues in 
the difficult form dealt with in the North- 
ern Natural Case ; for Federal regulation 
may allow the costs paid by a pipeline 
company only to the extent that it finds 
them to be reasonable. 


HE Hinshaw Bill. Congress had be- 

fore it during the past session sev- 
eral bills to reverse the East Ohio Gas 
Company Case by which local utilities, 
though subject to general state regula- 
tion, are regulated in part by the Federal 
Power Commission. 

Such legislation has the support of 
the National Association of Railroad 
and Utilities Commissioners, various 
state regulatory bodies, and the Federal 





19 Re Phillips Petroleum Co. (FPC 1951) 
90 PUR NS 325. 

20 (FPC 1953) 97 PUR NS 156. 

21 (1945) 324 US 581, 58 PUR NS 65. 


OCT. 8, 1953 











PUBLIC UTILITIES FORTNIGHTLY 


Power Commission. A bill passed the 
House of Representatives and was re- 
ported favorably by the Interstate and 
Foreign Commerce Committee of the 
Senate on July 30th, but could not be 
brought before the Senate before its ad- 
journment. Hence it remains for con- 
sideration at the next session of Congress. 
In the 82nd Congress, similar legislation 
passed the Senate but could not be 
brought before the House of Representa- 
tives. 

The bill which is presently before Con- 
gress, as agreed to by the Federal Power 
Commission, is the Hinshaw Bill (HR 
5976) which provides that the Natural 
Gas Act shall not apply to local utilities 
which engage in transporting or selling 
gas in interstate commerce, if such com- 
panies receive and handle natural gas 
wholly within the state in which it is 
ultimately consumed, and if the company 
and facilities are subject to regulation by 
a state commission. The bill further pro- 
vides that any matters so exempted from 
the Natural Gas Act shall be subject to 
regulation by the states. 


5. Conclusion 
HE two most important appellate 
decisions during the year undoubt- 
edly were those dealing with Northern 
Natural Gas Company and Phillips Pe- 
troleum Company. Each of those cases 


will be dealt with by the Supreme Court 
—either through decision or denial of 
certiorari. 

To the local utilities the most impor- 
tant practical problem to come forth dur- 
ing the year is that which is occasioned 
by the recurrent nature of the rate in- 
creases being made by the pipeline com- 
panies, and in conclusion I would like to 
make one further remark on that score. 

For the past several years the regula- 
tory approach of the Federal Power 
Commission has been that, since the pipe- 
line companies may file for increases as 
often as they like, rate regulation may 
safely be placed on a strict minimum 
current cost basis, This doctrine—and it 
has been applied most strictly—has 
forced the pipeline companies to file new 
rates as often and whenever their costs 
have increased. For example, the Ten- 
nessee Gas Transmission Company has 
been forced to make major increases in 
each of the last three years. 

This approach may be satisfactory 
from the viewpoint of the pipelines—but 
when looked at from the viewpoint of the 


- consuming public the situation, in many 


cases, becomes convulsive and unmanage- 
able. State regulatory procedures are 
normally more cumbersome—particu- 
larly since one is there dealing with the 
consuming public—and recurrent rate 
cases present difficult problems. 





Developments in the Law—Communications Utilities 
By T. BAXTER MILNE* 


eo your chairman invited me to 
be one of the people to discuss de- 
velopments in utility law, I fully realized 
the work which would be required in pre- 
paring this paper, but despite that dis- 
advantage I accepted with pleasure. 
When we last met in Boston in 1936, I 
was one of the discussion leaders (as we 
called them in those days) and now 
seventeen years later I have the same 
privilege. 





* Cambridge, Massachusetts, Attorney. 


I have been engaged in the field of pub- 
lic utility law for over thirty-two years 
and for over twenty-five years I have 
been actively connected in one way or 
another with the work of this section. 
However, my appearance today is some- 
what different from prior years. During 
that thirty-two years, I was an active 
employee of the Bell system but as of 
May 1, 1953, I was retired from my posi- 
tion as general attorney of New England 
Telephone & Telegraph Company. This 
change does not diminish my interest in 
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utility law nor does it require any change 
in direction of my views as I have always 
sought impartial discussion of the sub- 
jects before us. But one thing I must 
make clear: I do not speak as a repre- 
sentative of the Bell system. Nor am I 
in any position, even if it were possible 
to do so, to discuss what the Bell system 
may believe developments might have 
been in the past or might be in the future. 
The views I express are my own. 


EGULATION Generally. Last year 
Fletcher Rockwood discussed the 
developments in the law relating to tele- 
phone companies and he pointed out that 
in large measure regulation of rates of 
communications companies has been a 
continuance of the process of postwar 
adjustments. The same statement may 
be made in relation to the past year and 
the report of the section’s Standing Com- 
mittee mentions cases illustrating that, as 
between different classes of utilities, there 
are general questions affecting all utili- 
ties. 

As I understand it, my part in this 
discussion is not to duplicate the report 
of the Standing Committee but to attempt 
to supplement that report by directing 
attention to, and in some instances ampli- 
fying, the matters touched on in the re- 
port as they relate specifically to com- 
munications utilities. 

Before doing so I would like to refer 
to the matter of conflict between state 
and Federal regulation. The report of 
the Standing Committee mentions cases 
in the gas and electric field which involve 
this issue. In my opinion, this issue is 
becoming of increasing importance in the 
field of communications law. We have 
already experienced the issue in a number 
of instances such as accounting, deter- 
mination of annual depreciation rates, 
substitution of exchange service for a 
former toll service, etc., and I suggest 
that we will see further conflict in such 
matters as separations of property, reve- 
nues, and expenses and regulations affect- 
ing the use of facilities for unlawful pur- 
poses, both of these subjects being 
mentioned in this paper. 
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Rate Base—“Fair Value” 


RIOR to the decision in the Hope Case? 

there had been considerable dissatis- 
faction on the part of regulatory com- 
missions as to the necessity of finding 
a “fair value” rate base and of consider- 
ing reproduction cost as material evi- 
dence in the determination of a rate base. 
After the decision in the Hope Case, 
claims were made that reproduction cost 
evidence and the “fair value” concept of 
a rate base were outlawed and that com- 
missions were free to follow any course 
they desired so long as the “end result” 
might be justified in some way.® 

In the present generation of rate cases 
since World War II, a great deal of re- 
liance has been placed on an “original 
cost” rate base, but there have also been 
a number of guideposts to indicate that 
thoughtful commissioners are becoming 
concerned with the financial and eco- 
nomic results flowing from a fixed policy 
of using such an “original cost” rate 
base.’ 

The inflationary effects of the present 
economic conditions are being increas- 
ingly reflected in utility operations and 
likewise questions of rate base, rate of 
return, and depreciation practices are be- 
coming increasingly important in the 
utilities’ efforts to meet customer require- 
ments for service, to provide additional 
plant for adequate service, and to obtain 
a reasonable return for its investors. This 
problem is one affecting all utilities, but 
my comments are directed to the devel- 
opments as disclosed by the telephone 
rate cases decided during the past year. 


N Illinois Bell Teleph. Co. v. Illinois 

Commerce Commission, the decision 
of the Illinois Supreme Court on the 
company’s appeal brought to an end 
telephone rate proceedings of over two 
years’ duration. One of the primary 
issues involved in this appeal was 
whether the commission had the author- 
ity to fix utility rates without giving 
effective consideration to current eco- 
nomic conditions, and specifically to 
current price levels and current earnings 
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of other enterprises. The court rejected 
this contention of the commission, hold- 
ing that the commission must take into 
account “current economic conditions, 
present price levels, and reproduction 
costs” and should make findings to en- 
able the court intelligently to review the 
order. 

However, the court stated that it 
would not dictate any precise formula 
so long as the factors mentioned were 
taken into account. The court reviewed 
the development of the “present fair 
value” basis of rate making in Illinois 
and pointed out that it had held on many 
occasions that the determination of just 
and reasonable rates depended on the 
present fair value of the utility’s prop- 
erty.5 The court rejected the contention 
that the Hope Case constituted a prece- 
dent for the commission’s action in using 
a “value of investment” (1.¢., “net invest- 
ment”) rate base or for the court to 
depart from its established holdings and 
held that the decision in the Hope Case 
was consistent with the court’s language 
as to rate of return.® 


n Re Mountain States Teleph. & Teleg. 
Co. (June 19, 1953), the New Mexico 
commission in determining the rate base 
took into consideration book cost data 
and evidence of reproduction cost, as 
well as existing economic conditions, 
stating that it had made every effort to 
arrive at a rate base reflecting “true value 
upon a going level that will be useful 
over the years in properly allowing the 
company a reasonable rate of return.” 
In its opinion the commission gave recog- 
nition to the fact that a large amount 
of plant had been constructed since the 
end of World War II and reflected the 
effect of the postwar construction costs, 
thus tending to reduce the gap between 
“original cost” and “reproduction cost” 
saying : 

The commission, in taking this into 
consideration, does not wish to penal- 
ize the company by considering book 
cost alone, but desires to give con- 
sideration to reproduction cost of the 
company’s plant which has not enjoyed 


the same percentage growth in the 
recent years.” 


In Chesapeake & P. Teleph. Co, v. 
Public Service Commission, one of the 
principal issues was whether or not a 
“fair value” rate base was required un- 
der the Maryland law.* The Maryland 
Court of Appeals held that the commis- 
sion was required to use a “fair value” 
rate base in determining rates and 
pointed out that both the commission and 
the lower court had recognized that the 
“fair value” concept was applicable by 
reason of the statutory provisions.® 


T has been argued that the decision in 
the Hope Case had relieved the com- 
mission from the necessity of finding a 
“fair value” rate base but the court of 
appeals pointed out that the Hope Case 
involved a Federal statute, saying: 


. we think the test of fair value 
is explicit in the Maryland statute, as 
construed by this court... . Whether 
it is implicit in the Maryland, as dis- 
tinguished from the Federal, Consti- 
tution, is a question we need not and 
do not now consider. 


As a result of this decision, the Mary- 
land legislature in January, 1953, con- 
sidered a number of bills introduced to 
amend the statutory provisions so as to 
prescribe a statutory requirement for 
“original cost” to be considered as the 
sole criterion of value. None of these 
bills were enacted, 

In New England Teleph. & Teleg. Co. 
v. Public Utilities Commission, the 
Maine Supreme Judicial Court reversed 
an order of the Maine commission on the 
ground (inter alia) that the commission 
was required to consider and could not 
ignore the standard of “fair value” rate 
base required by the Maine statute.’ 

The court discussed the development 
of the Maine regulatory law as set out 
in the statute and as interpreted by prior 
decisions and held that “fair value,” for 
the purpose of fixing telephone rates by 
reference to a rate base, means present 
value and original cost is but one of the 
several criteria of such value; that evi- 
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dence of reproduction cost (less depre- 
ciation) was one of the major factors to 
de considered by the commission in de- 
termining rates ; and that a finding by the 
commission of a rate base, not on fair 
value, but on the basis of net investment, 
was improper. 


s a result of this decision, the Maine, 
1953, legislature was asked to re- 
move the statutory requirement of fair 
value, which had been in force for over 
forty years. After considering various 
proposals which had been advanced, the 
legislature enacted Chapter 377 (Public 
Laws 1953) which, while making three 
changes in the statute, constituted in ef- 
fect a clarification and re-enactment of 
the existing law. The legislative changes 
may be shortly summarized as follows: 


(a) R.S. c, 40, s. 16, was amended 
to provide that rates should be “just 
and reasonable” in lieu of the prior 
provision that rates should be reason- 
able and just taking into consideration 
a fair return on fair value. 

(b) R.S. c. 40, s. 17, was revised in 
its entirety and in determining “just 
and reasonable rates” the commission 
is required to fix a reasonable value of 
the property after considering original 
cost, prudent acquisition cost to the 
utility, current value, and “any other 
factors or evidence material and rele- 
vant thereto.” 


It may be mentioned in passing that the 
1953 Ohio legislature had presented to it 
various bills for changes in the existing 
mandatory requirement for a “fair value” 
rate base. In general the proposals took 
two separate forms: (a) a statutory 
elimination of the mandatory require- 
ment, leaving to the commission a discre- 
tionary power to consider present value ; 
and (b) a statutory provision that rates 
be fixed on the basis of “original cost” 
and not on present-day costs. None of 
these proposed changes were enacted by 
the legislature. 


Separations 
T the 1952 section meeting in San 
Francisco, Fletcher Rockwood 
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discussed at some length the historical 
background and development of the pres- 
ent standard methods and procedures 
governing the allocation of property, 
révenues, and expenses to interstate op- 
erations on the one hand and to intrastate 
operations on the other. I do not believe 
that it is necessary within the limits of 
this paper to repeat the same story and 
that it will suffice to outline as simply as 
I can what the problem is. 

All of you know that telephone facili- 
ties are used both in interstate telephone 
service and in intrastate telephone serv- 
ice and that substantially all of the tele- 
phone plant is used to furnish, and ex- 
penses are incurred in furnishing, a gen- 
eral telephone service whether within the 
confines of one state or in interstate and 
foreign communications. 

Under our dual system of government, 
interstate and foreign telephone service 
is subject to the jurisdiction of the FCC 
while telephone service wholly within a 
state is subject to the jurisdiction of the 
state regulatory authority. The books of 
account kept under the Uniform System 
of Accounts prescribed for telephone 
companies do not require or provide for 
an allocation of property, revenues, and 
expenses as between interstate and intra- 
state operations. Thus, in telephone rate 
proceedings there is a problem of making 
special studies to determine the portions 
of the plant and expenses assignable to 
each of the two classes of business and 
the term “separations” has become a 
word of art to describe such studies and 
the methods and procedures by which 
such studies are made. 


(= utilities may have problems in- 
volving allocations of costs in rate 
proceedings but a communications com- 
pany engaged in furnishing both inter- 
state service and intrastate service must 
make, for jurisdictional purposes, separa- 
tions or allocations of costs as between 
the two classes of service.” 

The latest development of standard 
separations procedures consists of the 
1947 NARUC Separations Manual, as 
amended by the modifications commonly 
known as the 1951 “Charleston Plan.” 
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In his paper at the 1952 meeting, Mr. 
Rockwood furnished statistics as to the 
cases in which the standard procedures 
(as set out in the 1947 manual amended 
by the Charleston Plan) have been uti- 
lized. 

I do not propose to burden you 
with similar statistics but would merely 
summarize by pointing out the interest- 
ing fact that since the 1951 Charleston 
Plan modifications were adopted by the 
FCC and recommended by the NARUC, 
there have been a large number of tele- 
phone rate cases decided in 43 states or 
subdivisions thereof. In 41 of these states 
the standard separations procedures (in- 
cluding the Charleston Plan) have been 
utilized to determine intrastate plant in- 
vestment and intrastate expenses, though 
it is only fair to state that in eight of 
these states commissions have expressed 
more or less substantial criticism of the 
separations procedures as not going far 
enough in favor of intrastate operations. 


OWEVER, in only two of these states 
have the standard separations pro- 


cedures been definitely rejected — West - 


Virginia where under the state law the 
company has been unable to obtain a 
court review of the commission’s action ; 
and New Hampshire where the court re- 
cently sustained the commission’s use of 
its own separations methods which con- 
stituted material changes in the standard 
procedures. In both of these cases sub- 
stantial amounts of plant investment and 
annual expenses were excluded from in- 
trastate operations and have been left in a 
“No Man’s Land of no recovery” inas- 
much as the FCC adoption of the stand- 
ard procedures prevents their inclusion 
in interstate operations. 

In Nevada, rate proceedings had ex- 
tended over a period of three years and 
separations procedures constituted one of 
the principal issues. Such proceedings 
were terminated by the court decision in 
Bell Teleph. Co. of Nevada v. Public 
Service Commission, where the Nevada 
Supreme Court accepted and used the re- 
sults obtained by application of the 
standard procedures but stated that such 
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action did not foreclose future inquiry 
into this matter." 


HE Maine commission in Re New 

England Teleph. & Teleg. Co.” had 
adopted its own modifications of the 1947 
Separations Manual and rejected the 
Charleston Plan modifications but, on 
appeal,’® the Maine Supreme Judicial 
Court held that the commission had erred 
in so treating the issue of separations 
methods and reversed the commission’s 
order. On remand the Maine commis- 
sion, in compliance with the court’s opin- 
ion, adopted the results obtained by ap- 
plication of the standard separations 
procedures.!” 

In New Hampshire, the state commis- 
sion (with the chairman dissenting) 
adopted its own separations methods by 
modifying the procedures set out in the 
1947 Separations Manual and entirely re- 
jecting the Charleston Plan.4* Upon ap- 
peal, the New Hampshire Supreme Court 
(with one judge dissenting) sustained 
the commission’s action on the ground 
that there was evidence to support it.” 


N Washington Public Service Com- 

mission v. Pacific Teleph. & Teleg. 
Co. (May 6, 1953)*® the Washington 
commission discussed criticisms of a 
utility consultant that the Charleston 
Plan modifications were arbitrary and 
do not give proper weight to certain 
factors which the consultant designated 
as “stand-by value” and “toll deterency” 
somewhat similar points as had been 
made by the New Hampshire commis- 
sion. The Washington commission 
pointed out that separations procedures 
were constantly under review for the 
purpose of correcting such inequities 
as appeared in application of such proce- 
dures, and said: 

The commission believes, even if the 
law would permit it (and of this we 
have grave doubt), that it would be 
foolhardy to prescribe a weighting fac- 
tor designed to accomplish a certain 
end, even if justified under “stand-by 
use value,” until the device had been 
tested and determined to be sound. 
Separations is a complicated subject 
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and treatment must be consistent 
throughout all phases. A factor devel- 
oped on one phase might prove totally 
inappropriate for application to other 
phases. To be fair to all parties, a 
change in separations should be accom- 
plished on a national scale and uni- 
formly applied to intrastate and inter- 
state alike. 

Mr. Magill himself recognizes such 
to be the case for he states: “Unless a 
method is adopted which is applicable 
generally, there may develop a ‘No 
Man’s Land’ of operations, in a sense, 
in which either the company or the 
subscriber, suffers discrimination.” .. . 

We will, of course, at all times con- 
sider recommendations for improve- 
ment in the manual but such recom- 
mendations must be substantiated in all 
their complex phases before we can 
substitute them for that which today 
represents the combined judgment of 
telephone men and regulatory men 
alike throughout the nation who have 
devoted considerable time and thought 
in studying the matter through thor- 
oughly. 


I DIRECT your particular attention to the 

sentence, “To be fair to all parties, a 
change in separations should be accom- 
plished on a national scale and uniformly 
applied to intrastate and interstate 
alike.” A review of the history of the de- 
velopment of separations procedures 
clearly shows that, from 1941 to date, 
there has been continuity of thought of 
both state and Federal people working on 
the problem that there should be uni- 
form separations procedures uniformly 
applied.* 

In the absence of “uniform methods 
uniformly applied” alike to state and in- 
terstate operations, telephone companies 
find themselves caught in a jam between 
Federal and state authorities. The use of 
different separations procedures by the 
two regulatory jurisdictions necessarily 
will produce different results which can- 
not be equitable to both the companies 
and their customers. 

Throughout the development of the 
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standard procedures, the position of the 
telephone companies has been consistent 
on the matter of uniform procedures uni- 
formly applied. In 1941 in its petition to 
the FCC requesting that commission to 
prescribe separations methods and pro- 
cedures, it was categorically stated that 
the Bell system companies would be will- 
ing to accept and apply any reasonable 
separations methods, based on relative 
use, so long as such methods were uni- 
formly applied by Federal and state au- 
thorities in order that all the property 
and expenses would be allocated to one 
or the other of the two classes of opera- 
tions and none would be left in a “No 
Man’s Land.” (See petition of Bell sys- 
tem filed in 1941 in FCC Docket 6328, 
“Separations Methods and Procedures,” 
in which no decision has yet been handed 
down by the FCC.) 


ESPITE the lack of final decision in 

Docket 6328 the FCC, on October 
9, 1951, by formal minute, adopted the 
standard separations procedures as set 
out in the 1947 NARUC Separations 
Manual as modified by the Charleston 
Plan. The FCC utilized the standard 
procedures in deciding the Interstate Toll 
Rate Case," and since March, 1952, these 
standard procedures have been in current 
use for settlements under contracts for 
division of interstate revenues among the 
Bell system companies, such settlements 
being periodically audited by the FCC 
accountants in order to determine that 
proper procedures have been used. 

If, when, and as the FCC does in fact 
formally prescribe separations proce- 
dures—whether as a result of a decision 
in Docket 6328 or otherwise — and if 
some state commissions are unwilling to 
accept and apply the separations proce- 
dures so prescribed, but adopt their own 
methods of separations, the company 
concerned will be faced with the necessity 
of resolving such a conflict between reg- 
ulatory commissions. 


FFECT of Separations Methods on Re- 
_turn. One aspect of this problem of 
“uniform separations procedures uni- 
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formly applied” which appears to have 
been overlooked, relates to the determina- 
tion of the proper rate of return to be 
applied to an intrastate rate base which 
has been determined by methods other 
than the standard separations proce- 
dures. Because the FCC has adopted 
and is using the standard procedures in 
its regulation of interstate telephone 
rates, the investment and expenses ex- 
cluded by a state commission cannot be 
allocated to interstate business and hence 
remain in a “No Man’s Land” where the 
excluded expenses cannot be recovered 
and the excluded investment is not per- 
mitted to earn any return. 

But in the development of evidence as 
to rate of return, based on cost of money 
to the company, witnesses necessarily 
utilize data developed from experience of 
the company as a whole, regardless of 
the fact that such experience relates to 
earnings provided by interstate and in- 
trastate operations. If then a rate of re- 
turn be determined by a state commis- 
sion on the basis of such evidence of cost 
of money, and such a rate of return be 


applied to an intrastate rate base which . 


specifically excludes some plant invest- 
ment and annual expenses, it must be ob- 
vious that the company concerned will 
not be able to obtain the dollars of earn- 
ings to provide investors with the yield 
upon which the money witnesses have 
predicated their evidence as to rate of 
return. 


Return—Earnings 


HERE have been a few decisions 

which may be mentioned involving 
the allowable return to communications 
companies.** 

In general, the “cost of capital” method 
has continued to be utilized, but never- 
theless there remains a very considerable 
spread between percentage rates of re- 
turn as developed by commission wit- 
nesses and as developed by company wit- 
nesses. While the fact may not so ap- 
pear in the decisions, it appears to me 
that the real difference arises from the 
practice of commission witnesses of de- 
veloping a “fair return”—that is, the 
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lowest return which will escape the 
charge of confiscation—in contrast to the 
“reasonable return” which, in theory at 
least, commissions are supposed to de- 
termine—that is, a return within the zone 
of reasonableness. It is now axiomatic 
that within such zone of reasonableness 
the discretion or judgment of commis- 
sions is controlling and the trend of court 
decisions would indicate a reluctance to 
interfere with commission findings so 
long as the allowed return is sufficient to 
escape the charge of confiscation. 

In Re Charges for Marine Telegraph 
Service, the FCC pointed out that com- 
petition in the marine telegraph field, in 
and of itself, did not justify the unusual- 
ly high return of 10 per cent for which the 
carrier contended, but recognizing that 
the industry was subject to risks not or- 
dinarily present in other regulated indus- 
tries, the FCC held that the nature and 
extent of the competition should be taken 
into consideration in determining the al- 
lowable return, and that rates should be 
established which would permit a suffi- 
ciently large segment of the industry 
(comprising a number of competing car- 
riers) to operate on a profitable basis, so 
as to provide efficient world-wide serv- 
ice and assure to the public the benefits 
from competition.” 

In Re Bell System TWX Rate In- 
creases, the FCC refused to suspend a 
proposed schedule of increased rates for 
TWX service, estimated to produce a re- 
turn on net investment “something in the 
neighborhood of 7 per cent,” stating that 
it could not find that such a level of earn- 
ings was “beyond the bounds of reason- 
ableness.” However, the commission 
specifically stated that such a holding was 
not a precedent in other rate-making pro- 
ceedings and was not to be construed as 
an indication of the proper level of earn- 
ings for other interstate services of the 
Bell system or of its over-all operations.”” 


TTRITION of Earnings. At the 1952 
meeting of this section, Fletch- 

er Rockwood drew attention to the sub- 
ject of “Attrition of Earnings”—which 
he defined as the wearing away or reduc- 
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tion of the rate of return, under a con- 
stant schedule of rates, as a result of eco- 
nomic forces which have been and still 
are operating in this postwar period. He 
also spelled out the various factors af- 
fecting utilities generally and also some 
which are peculiar to the telephone 
business. 

It is all too true, as Mr, Rockwood 
pointed out, that the adverse changes in 
economic factors causing attrition have 
been one of the principal reasons for the 
frequency of telephone rate cases. It is 
also true, until some method is found of 
allowing for this attrition of earnings, 
that at no time will a telephone company 
be able to earn the predetermined rate of 
return which it is supposed to obtain from 
the rates prescribed. 


C= speaking, there have been 
no decisions which meet this prob- 
lem of attrition “head on.” However, ina 
few cases the matter has been discussed 
and there has been some recognition of 
the need for remedial action.** While 
some efforts have been made to meet the 
problem by giving consideration to the 
effect of known factors which will affect 
future operations, commissions have been 
rightly concerned as to the weight to be 
given to factors which are reasonably ex- 
pected to operate in the near future but 
whose precise effects cannot be deter- 
mined at the time of closing the record 
in a particular proceeding. 

This subject of “attrition” is closely 
allied with the matter of a “fair value” 
rate base and where such a rate base is 
utilized, some cushion may be provided 
to offset, at least in part, the inevitable at- 
trition of earnings. Where, however, 
commissions are reluctant to depart from 
an “original cost” rate base, an allowance 
for attrition necessitates an adjustment 
of the rate of return or some pragmatic 
adjustment of the rate base, such as, for 
example, using the company’s net invest- 
ment as of the end of the latest available 
test period*®® or making some special al- 
lowance for the increased cost of con- 
struction of projects committed to the 
business. 
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Nn Re Southwestern Bell Teleph. Co. 
I (May 18, 1953), the Oklahoma Cor- 
poration Commission pointed out that for 
the second time the company had pre- 
sented evidence showing the effect of “at- 
trition of earnings” and stated that while 
it could not include in the rate base pos- 
sible future construction expenditures, it 
would include in the net investment rate 
base some $15,000,000 (out of a total of 
$22,000,000 of the 1953 construction 
program ), as this $15,000,000 represent- 
ed projects under way or which had been 
approved and firm commitments made 
for their completion. 

In Re Chesapeake & P. Teleph. Co., 
the District of Columbia commission dis- 
cussed at some length this problem of at- 
trition as well as the evidence which had 
been offered in relation thereto. Such 
evidence related to the present value of 
the property, the relationship of original 
cost depreciation to current cost depre- 
ciation, and the necessity of increasing 
the initial allowable rate of return.*° The 
commission’s own witness expressed his 
concern with the problem and suggested 
that the allowed rate of return should 
contain a “cushion” over cost of capital, 
his opinion being that a return between 
6 per cent and 6.25 per cent on net in- 
vestment would provide such a cushion. 
It was the commission’s conclusion that 
the company should be allowed to charge 
rates estimated to produce slightly more 
than 6.25 per cent on the test year data. 


n Re Mountain States Teleph. & 
Teleg. Co.,*4 the Wyoming commis- 
sion in recognition of the expected attri- 
tion, exercised its discretion to allow a 
return of 6.89 per cent, which was higher 
than the commission would have allowed 
under normal conditions. 

This subject of attrition has been and 
continues to be of serious import to tele- 
phone companies, as well as to other 
utilities. 

Moreover, there is growing concern 
as to desirability for protection of the 
past investor in the business as well as 
to the shorter view problem of attract- 
ing new capital. 

OCT. 8, 1953 





PUBLIC UTILITIES FORTNIGHTLY 


EPRECIATION Expense and Inflation. 
Another phase of this general sub- 
ject is the problem of the treatment of 
“original cost” depreciation expense and 
the level of recovery has been brought up 
in a few cases (see e.g., Re Chesapeake 
& P. Teleph. Co. (DC PUC, April 29, 
1953) ) and the subject of discussion in 
a number of published articles,** though 
one cannot point to decisions specifically 
recognizing the problem and making 
some allowance therefor. 

At the present time there are proceed- 
ings pending before the House Ways and 
Means Committee for the purpose of con- 
sidering possible changes in the income 
tax laws to allow for the economic ex- 
haustion of capital as a result of the pres- 
ent method of computing depreciation 
expense on “original cost.” At a hearing 
on July 22, 1953, there testified repre- 
sentatives of the telephone, electric 
light, and gas industries, as well as two 
accountants. It remains to be seen what 
may be done about this matter at the next 
session of Congress. 


Appeal Procedure 


ATE Order Granting Partial Relief. 
Most utility lawyers at one time or 
another have been faced with a problem 
where a commission’s order grants only 
partial relief. May the utility accept the 
benefit of the partial relief and at the 
same time prosecute its appeal from the 
order? There have been a number of 
cases where such appeals have been taken 
but the issue has not been raised. In two 
recent telephone cases, the Maryland 
Court of Appeals and the Rhode Island 
Supreme Court have answered the above 
question in the affirmative, on the gen- 
eral basis that the utility is bound to ob- 
serve the commission’s order until such 
time as it may be suspended or set aside 
by competent authority. 

In Chesapeake & P. Teleph. Co. v. 
Public Service Commission, the court 
held that in the absence of a stay by the 
commission or an injunction by the court, 
the company had no option but to make 
the ordered rates effective and was not 
put to an election.™* 


In New England Teleph. & Teleg. Co. 
v. Kennelly, the Rhode Island Supreme 
Court held that the company, which had 
filed and made effective a schedule of 
rates in compliance with the administra- 
tor’s rate order authorizing a level of 
rates lower than sought by the company, 
was not estopped from prosecuting its 
appeal from the same order which had 
authorized the filing of such rates.™ 


R‘% Schedules Filed under Rate 

Order. In Town of Charleston v. 
Kennelly, the towns of Charlestown and 
Westerly appealed from a rate order 
fixing rates for Westerly Automatic 
Telephone Company.** Following his 
usual procedure, the administrator first 
determined the amount of additional 
revenue to be allowed and ordered the 
company to submit for his approval a 
revised schedule to produce the revenue. 
After the new rates received his approval, 
he issued, without further hearings, a 
second order making them effective. The 
court held that there was no requirement 
for the administrator to hold a hearing 
on the revised schedules but suggested 
that it would be a better procedure to 
give objectors an opportunity to be 
heard on the new schedules, particularly 
where there might be objection to par- 
ticular allocations of the increased reve- 
nue. 


EHEARING Because of Changed Con- 
ditions. In New Jersey Bell 
Teleph. Co. v. Board of Public Utility 
Commissioners, the company claimed 
that the board erred in refusing a re- 
hearing for the purpose of considering 
adverse changes in conditions since the 
closing of the record. (Under the New 
Jersey law an application for rehearing 
is not an essential step in completing an 
appeal.) The New Jersey Supreme Court 
held that a rehearing was not essential 
to due process and that it was not error 
for the board to refuse such rehearing, 
pointing out that the company, at any 
time, could have exercised its statutory 
right to file new rate schedules. One 
judge dissented and expressed the view 
that it was the board’s duty to hear evi- 
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dence bearing on the adverse changes in 
economic conditions and that the initia- 
tion by the company of a new proceeding 
weed have resulted in delay and further 
expense and was not in accordance with 
the accepted standards of economy and 
efficiency in the administrative process.*” 

Suspension of Order—Refund Stipu- 
lation. In New England Teleph, & Teleg. 
Co. v. Kennelly, the Rhode Island court 
held that an appeal by a customer from 
the administrator’s rate order operated 
as a stay of the order, unless the com- 
pany entered into a stipulation as to re- 
funds in the event of the customer’s ap- 
peal being successful.™ 


Service 


) ge of Service Furnished. The 
requirement for reasonable ade- 
quate service has been written into most, 
if not all, of the regulatory statutes and 
commissions generally have authority to 
compel the furnishing of adequate serv- 
ice. While there have been some rate 
decisions which touch incidentally on 
this subject, the customary procedure 
has been to consider service apart from 
rates. 

However, during the past year the 
Ohio commission saw fit to adopt a policy 
of establishing a definite relationship be- 
tween rate increases and the quality of 
service furnished and made arrange- 
ments for “policing” the quality of serv- 
ice in rural areas, 

In Elyria Teleph. Co. v. Public Utili- 
ties Commission, the Ohio Supreme 
Court reversed a commission order 
which authorized increased rates effective 
only when the company had installed new 
equipment and facilities to improve its 
service.*® The court held that the com- 
mission having found existing rates to be 
inadequate, its action in conditioning in- 
creased rates on service improvement 
amounted to confiscation, saying: 


A utility to survive must receive a 
fair return on its property. Otherwise 
capital will not be attracted to furnish 
the funds for the new equipment 
needed to meet the demands of in- 
creased population and the consequen- 
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tial necessity for increased service. 
The commission’s order as made has 
the effect of creating serious difficul- 
ties for the company. A situation is 
present where the company needs an 
increase in rates to attract capital to 
buy new equipment and to meet in- 
creased demands, and the commission 
says, in effect, “we will give you the 
new rates to attract the new capital to 
purchase new equipment when you 
show that you have installed the new 
equipment.” Adoption of such an at- 
titude would hamstring the utility. 


Ix Re Bucyrus Teleph. Co, (not re- 
ported) the Ohio commission on 
August 24, 1951, ordered that company 
to install new switchboard positions not 
later than January 1, 1952. The company 
failed to comply with the order and the 
commission recommended imposition of 
a penalty of $100 a day from August 6, 
1952, until the additional equipment was 
placed in operation. The commission 
chairman commented : 


This order will serve as notice to 
the rural telephone companies of Ohio 
that this commission will not tolerate 
continued violation of its orders. 


In addition the 1953 Ohio legislature 
amended the commission statute giving 
the commission substantially greater au- 
thority to deal with the matter of inade- 
quate service, particularly as to permit- 
ting or directing another company to 
furnish service in an area inadequately 
served by a delinquent company, and as 
to the determination of adequacy of serv- 
ice and imposition of penalties.” 


OMPETITION — Public Interest. In 

Lodi Teleph. Co. v. Public Service 
Commission, certain customers of Lodi 
Company had petitioned the commission 
for local service from Commonwealth 
Telephone Company, whose operations 
adjoined those of Lodi Company. Both 
companies furnished service in an area 
in and around the town of West Point. 
The completion of a toll-free bridge had 
materially changed the community of in- 
terest of the petitioners. One of the prin- 
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cipal differences between service fur- 
nished by the respective companies was 
that Commonwealth furnished local 
service to the new community of interest 
center while Lodi service to the same 
center involved a toll charge. 

The commission over a long period of 
time had held that the added cost of a 
toll charge, in itself, was not a valid rea- 
son for permitting a company to take 
away subscribers of the adjacent com- 
pany, but the court pointed out that the 
commission appeared to have reversed 
its former policy. In this case the com- 
mission directed Commonwealth Com- 
pany to furnish service to complainants 
and Lodi Company appealed. The Wis- 
consin Supreme Court sustained the 
commission’s order on the ground that 
the matters involved were questions for 
the commission, which was the primary 
judge as to when competition was con- 
sistent or inconsistent with the public 
interest.* 


i? Federal Communications Commis- 
sion v. RCA Communications, the U. 
S. Supreme Court pointed out that the 


case was the first in which the FCC au- — 


thorization of duplicate radiotelegraph 
circuits had been challenged in the 
courts and presented an issue of 
primary importance in the authorization 
of such circuits.® 

The case before the FCC arose on the 
application of Mackay Radio & Tele- 
graph Company for authority to operate 
two new circuits to Portugal and Holland 
which would duplicate operations of 
RCAC which opposed the application. 
( The two circuits were in addition to al- 
ready existing duplicate operations to 11 
other international points.) In Re Appli- 
cation of Mackay Radio & Teleg. Co. the 
FCC had found that competition result- 
ing from a grant of authority for duplica- 
tion of facilities would not impair 
RCAC’s ability to furnish adequate serv- 
ice and that Mackay’s proposed service 
would be adequate and would not require 
substantial new investment. The com- 
mission concluded that competition was 
reasonably feasible and the duplicate 
facilities should be authorized because 


of the “national policy in favor of com- 
petition.” 

On appeal of RCAC, the District of 
Columbia Circuit Court of Appeals (with 
one judge dissenting) reversed the FCC 
order on the ground that an applicant 
must demonstrate, as Mackay had failed 
to do, that beneficial results to the public 
would be derived from the authoriza- 
tion.* 


Cs was granted by the United 
States Supreme Court and that court 
held that the FCC did not have un- 
bounded discretion but must be guided 
by “public interest, convenience, and 
necessity” ; that FCC had relied on its 
interpretation of “national policy” and 
not on its own evaluation of the needs of 
the industry, which would have provided 
a different foundation for its order; and 
that the comprehensive scheme of regu- 
lation set up by the Communications Act 
contradicted the notion that national 
policy unqualifiedly favored competition. 
The court stated that in reaching a con- 
clusion competition was _ reasonably 
feasible and duplicate authorizations 
were in the public interest, the commis- 
sion was not required to make specific 
findings of tangible benefits, though it 
should make findings that competition 
would serve some useful purpose such as 
maintaining good service or improving 
the service. The court remanded the case 
to the FCC “for such disposition as is 
open under this opinion.” 

In Re Western Union Teleg. Co.— 
Physical Connection and_ through 
Routes for Intercity Video Transmission 
Service—Western Union sought physical 
connection of its video transmission 
channels with those of the Bell system 
companies.*’ In its decision the FCC re- 
jected Western Union’s claim that lack 
of competition in this particular field 
constituted sufficient basis for ordering 
physical connection and held that a rea- 
sonable proposal to establish competitive 
facilities on an interconnected basis in 
the public interest had not been made on 
the record. The commission held that 
while it was obliged to consider national 
policy of competition, such factor must 
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be considered in the light of all the things 
making up “public interest” and standing 
alone the “national policy of competition” 
should not be given significant weight 
justifying a compulsory interconnection 
of facilities. One commissioner dissented 
(with another commissioner concurring 
in the dissent) on the ground that the de- 
cision permitted the establishment of a 
Bell system monopoly directly contrary 
to “the national policy favoring compe- 
tition, its preservation and encourage- 
ment” and referred to the FCC decision 
in the RCAC-Mackay Radiotelegraph 
Case mentioned above.* 


N Re Allocation of Frequencies— 

Theatre TV Service, the FCC affirmed 
earlier conclusions that the transmission 
of theatre TV programs should be a 
“common carrier” service; held that it 
had not been shown that common car- 
rier frequency allocations would be made 
inadequate by the demands of such serv- 
ice; and refused to make any separate 
exclusive allocation of frequencies.*® The 
commission pointed out that if a common 
carrier desired to limit its service offer- 
ing to the specialized theatre TV pro- 
grams, the commission in considering its 
application for use of frequencies would 
necessarily consider the limitations on 
use, the customers to be served, the ade- 
quacy and economy of the proposed 
service, the availability of existing com- 
mon carrier service, and the prospective 
benefits to the public. 

The proponents of theatre TV service 
also asked for an advance statement of 
policy on interconnection of facilities of 
a specialized common carrier with facili- 
ties of a general common carrier but the 
commission held that such a question 
would more appropriately be decided, if 
and when it should arise, on a specific 
petition for physical connection, 


NLAWFUL Use of Communications 

Facilities and Service. The preven- 
tion of use of communications facilities 
for or in connection with gambling and 
other unlawful activities has long been a 
matter of serious concern to communica- 
tions companies. The problem involves 
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consideration of the companies’ obliga- 
tion to furnish service without discrimi- 
nation, the protection of the companies 
and their employees from damage suits 
and criminal charges, while at the same 
time avoiding interference with law en- 
forcement. While the companies are 
faced with this problem in their day-to- 
day operations, governmental and regu- 
latory action generally has been sporadic, 
usually being tied in with Federal or 
state crime investigations. 

In Florida v. Ucciferri, the Florida 
Supreme Court upheld the validity of a 
state statute prohibiting transmittal of 
results of a horse race within thirty min- 
utes of the posting of the results. 

In Fairchild v. Schanke et al., the 
Indiana Supreme Court considered the 
state antigambling statute (Hasbrook 
Law) fashioned after the ABA Model 
Anti-Gambling Act. (See footnote 48.5*) 
However, the Hasbrook Law provided 
(§ 2(8)) for the exclusion of “bona fide 
religious, patriotic, charitable, or fra- 
ternal clubs” and the court held that this 
provision constituted an arbitrary and 
invalid classification in contravention of 
the Indiana Constitution, Art 1, § 23.% 


Bk scenes Facilities and Service. In 
the past decade or so, telephone com- 
panies have sought to protect themselves 
from damages and criminal liability by 
tariff provisions which, as a condition 
of rendering service, prohibit use of their 
facilities for unlawful purposes and per- 
mit the companies to refuse or terminate 
service upon request of a respensible law 
enforcement authority. 

The tariff provision generally in effect 
is substantially in the form as follows: 


Service is furnished subject to the 
condition that it will not be used for an 
unlawful purpose. Service will not be 
furnished if any law enforcement 
agency, acting within its jurisdiction, 
advises that such service is being used 
or will be used in violation of law, or 
if the telephone company receives other 
evidence that such service is being or 
will be so used. 


Such a tariff provision has been sus- 
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tained as reasonable by a number of state 
commissions and was considered a valid 
interstate regulation until the FCC 
ordered cancellation of the second 
sentence, leaving only the first sentence 
in the interstate tariff regulation.™* 


at ~ proceedings in the Katz Case 
had their inception in the action of 
the District of Columbia law enforce- 
ment authorities in 1949, requesting the 
local telephone company to discontinue 
service to over 300 telephones on the 
grounds that the telephones were alleged- 
ly used for gambling purposes. Katz, one 
of the customers affected, filed a com- 
plaint with the District of Columbia Pub- 
lic Utilities Commission, claiming that 
the company acted arbitrarily in threaten- 
ing to remove his service and that the 
tariff regulation was unreasonable. That 
commission dismissed the complaint but 
required the telephone company to amend 
its tariff to provide for advance notice of 
the proposed termination of service 
(which in practice was the method fol- 
lowed by the company ).®® 

On an application for an injunction 
the court ruled that the tariff provision 
should be revised to provide for a “fair 
hearing” and “competent evidence” of 
unlawful use. 


HEREAFTER Katz filed his complaint 

with the FCC claiming that the pro- 
vision in the company’s interstate tariff 
was unreasonable and unlawful. The 
FCC (with Commissioner Walker dis- 
senting) ordered cancellation of the sec- 
ond sentence, as mentioned supra.” Sub- 
sequently the companies filed an applica- 
tion for reconsideration and dismissal of 
complaint or, in the alternative, that an 
amended tariff provision be approved, 
covering in substance the following 
points : 


(a) refusal of service where the 
company has probable cause to believe 
the service is or will be used for unlaw- 
ful purposes; advice from a law en- 
forcement agency to constitute prob- 
able cause; 

(b) advance notice to be given cus- 
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tomer of company’s proposed discon- 
tinuance of service; 

(c) right of a customer to a court 
or commission determination whether 
or not service be furnished would not 
be prejudiced by the tariff regulation 
or by action thereunder. 


The companies further asked that, if 
the FCC found both the existing tariff 
and the proposed tariff unacceptable, all 
references to illegal use be stricken from 
the interstate tariffs, leaving the matter 
to state and local authorities. 

On March 20, 1953, the FCC issued its 
decision denying the rehearing holding 
that all the proposals advanced by the 
telephone companies were without merit, 
and ordering tariffs to be filed in com- 
pliance with its prior order of December 
21, 1951.58 


HESE decisions of the FCC relate to 

the interstate tariffs but recent de- 

cisions of state commissions continue to 

sustain the regulation in the intrastate 
tariff. 

In Vacchiano v. New Jersey Bell 
Teleph. Co, the New Jersey board, on 
complaint of a convicted bookmaker who 
had served his sentence, refused to com- 
pel restoral of his service (discontinued 
in 1948) in the absence of an assent by 
the law enforcement agency." 

The Massachusetts Department of 
Public Utilities in Chick’s Variety 
Store v. New England Teleph. & Teleg. 
Co. and the Connecticut commission 
in Re Presmarita® specifically stated that 
these respective commissions could not 
agree with the majority opinion of the 
FCC in the Katz Case and expressed 
their view that, if a law enforcement 
agency had acted improperly, the cus- 
tomer’s remedy was by way of complaint 
to a judicial body. 


ELEGRAPH Facilities and Service. 

The Western Union Telegraph 
Company has been faced with a number 
of different phases of this problem. 

In New Jersey v. Western Union 
Teleg. Co. and Frake the New Jersey 
Supreme Court sustained convictions of 
the company and the manager of its local 
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office for operating a common law dis- 
orderly house by accepting betting mes- 
sages and issuing money orders for 
bets. 

In Michigan ex rel. Reading v. West- 
ern Union Teleg. Co., the Michigan 
Supreme Court held that, as the bets sent 
by wire from a telegraph office in Michi- 
gan were accepted outside the state, the 
complaint failed to state a cause of action 
under a statute authorizing abatement of 
nuisances in maintaining a place for 
gambling purposes. 

In Re Western Union Teleg. Co.™ the 
company had proposed a tariff revision 
to include therein a new provision that 
the dissemination of horse- or dog-racing 
news over telegraph facilities, be limited 
to press associations, publications quali- 
fying as second-class matter under Post 
Office regulations, to licensed radio sta- 
tions, and to persons collecting or trans- 
mitting such news to the other stated 
classes. 

The FCC ordered cancellation of the 
proposed tariff on the grounds that 


(a) the proposed tariff provision 
would prevent legitimate users from 
obtaining service ; 

(b) responsibility for judging of the 
legitimacy of certain users would be 
controlled by the U. S. Post Office 
regulations relating to second-class 
matter ; 

(c) Western Union might be re- 
lieved of the responsibility to discon- 
tinue service under the tariff provision 
on file with state commissions.® 


IRE Tapping — Evidence. During 

the past year the courts again have 
had under consideration the question of 
evidence allegedly obtained by intercep- 
tion of telephone communications. 

In On Lee v. U. S. involving a con- 
viction on a narcotic charge, an under- 
cover agent was “wired for sound” by 
means of a portable radio transmitter 
and conversations with the accused were 
picked up outside, being subsequently 
offered and admitted in evidence. The 
court held that the conduct of the Federal 
agents did not constitute unlawful search 


and seizure as is prescribed by the Fourth 
Amendment and there was no violation 
of § 605 of the Communications Act be- 
cause there was no interference with any 
communication facility which the accused 
possessed or was entitled to use, nor was 
the accused sending any message so that 
there was no “wire tapping.’’® 

In Schwartz v. State of Texas the U. 
S. Supreme Court followed its prior de- 
cisions that the Communications Act pro- 
hibition against “wire tapping” does not 
require a state court to exclude evidence 
obtained by wire tapping.™ In the absence 
of a binding expression by Congress, the 
fact of wire tapping being a violation of 
a Federal statute is only one of the fac- 
tors to be considered by a state in formu- 
lating its own rules for its own courts. 
Where a state has carefully legislated so 
as not to render inadmissible evidence 
obtained and divulged contrary to the 
Federal statute, the Supreme Court will 
not extend by implication the Fed- 
eral prohibition and thereby invalidate 
specific language of the state statute. 


n U. S. v. Weinberg, 108 F Supp 567, 

the defendant, accused of perjury in 
testifying before the House Committee 
on Un-American Activities, filed a mo- 
tion to suppress evidence alleged to have 
been obtained by interception of tele- 
phone communications. The court 
pointed out that the matter of evidence 
by wire tapping had been a controversial 
theme in the courts in recent years but as 
a result of a number of decisions starting 
with the Nardone Case® there had been 
developed a clearer view of the law on 
the subject. 

In the instant case, the court found 
that the defendant’s affidavits set out 
mere suspicions and conjectures and did 
not allege that there was, in fact, any 
evidence to be offered by the government 
based on intercepted telephone messages. 
The defendant had the burden of prov- 
ing to the trial court that wire tapping 
had been unlawfully employed in procur- 
ing evidence and only when that was 
done was the defendant entitled to an 
opportunity of showing that a substantial 
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portion of the case against him was de- 
pendent upon evidence thus unlawfully 
procured, 

Conclusion 


"sa paper has been difficult to keep 
within reasonable limits and yet be 
complete. In presenting it to the section, 
I have not discussed its contents in detail 
because I understand it is to be printed 
and distributed to members. 

However, in conclusion let me say, if 
consideration of developments during 
the past twelve months is to be of value, 
I believe it is necessary to think of such 
developments in the light of the history 
of utility regulation at least over the past 
generation. Looking backward over 
thirty years of active practice in this field, 
almost a complete cycle of changes in the 
law may be observed. Reproduction cost 
as evidence of “fair value,” the level of 
a reasonable return, and the level of a 
confiscatory return have all been and con- 
tinue to be controversial subjects in rate 
proceedings. 

Despite what some believe are the in- 


herent weaknesses in proof of value, I . 


believe that there was and is a sound legal 
and economic basis for the concept of a 
“fair value” rate base. It has taken two 
World wars, the Korean war, govern- 


mental management of the dollar, with 
their resultant inflationary effect on 
economic conditions, to bring a realiza- 
tion that “value” for any purpose is a 
term relating to current dollars, while 
“original cost” as used in prescribed ac- 
counting systems—“aboriginal cost” de- 
scribes it more correctly—does not pre- 
sent a true picture of a utility’s financial 
status. 


N January, 1944, the United States 

Supreme Court handed down its de- 
cision in the well-known and oft-referred 
to Hope Case” in which there were 70 
pages setting forth five separate opinions. 
I suggest that these opinions as well as 
the history of rate regulation before and 
after this decision clearly show that 
there is no easy way of dealing with 
the determination of reasonable utility 
rates under the severe adverse impact of 
changing economic conditions. The 
united efforts of commissions, utility 
lawyers, and management are all neces- 
sary if utilities are to have that eventual 
vigorous economic health so necessary if 
they are to be able to give the public 
better service at lower costs. Such a con- 
dition cannot be attained through a 
starvation diet.™ 
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8 (1952) 97 PUR NS 50, 93 A2d 249. 

9 Re Chesapeake & P. Teleph. Co. (1952) 
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Outstanding Developments during Past Year 
Affecting Air Carriers 


By HAROLD L. RUSSELL* 


LTHOUGH a most serious problem 
within the scope of these remarks 
is what developments in the air carrier 
field are of sufficient significance to be of 
interest to such an august gathering of 
public utility lawyers as you who are 
here this afternoon, there have been a few 
developments which are of general in- 
terest and are worthy of your passing 
consideration. 

As you may know, air carriers have 
been regulated from the economic stand- 
point for only fifteen years, or since 
the passage of the Civil Aeronautics Act 
of 1938. Consequently, and naturally 
enough, those interested in air carrier 
regulation have done much more looking 
to other fields of public utility regulation 
for precedents and developments than 
vice versa, 

Further, and because of the basic 
economics of the business, air trans- 
portation is fundamentally interstate in 
character. Only in California, and par- 
ticularly between San Francisco, Oak- 
land, Los Angeles, and San Diego is 
there sufficient traffic to support intra- 
state operations without U. S. mail pay 
subsidy. And any operator which carries 
the mail is federally regulated. Therefore, 
Federal regulation, by the Civil Aero- 
nautics Board pursuant to the act of 
1938, is air transportation’s primary con- 
cern and in that field are found the most 
significant developments of the past year. 


T should be noted also that for the first 

time since its creation in 1938, and 
as a result of an expression of public 
sentiment concurred in by almost all 
states except my good home state of 
Georgia and a few others last November, 
the Civil Aeronautics Board now has a 
Republican majority of three. Conse- 
quently, many believe and almost all 
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hope, that the decisions of the CAB dur- 
ing the coming year will be of greater 
significance than those of the past fifteen 
years. Therefore, these remarks will go 
slightly beyond the title and in addition 
to past developments will note significant 
trends which should be of interest to you 
whose principal interest is in other fields 
of public utility regulation. 

Turning first to the field of commercial 
rates, the board, by a vote of 3 to 2, 
on May 14, 1953, dismissed a general 
passenger fare investigation in response 
to motions to dismiss filed by almost all 
the respondents who were all of the so- 
called trunk-line air carriers. That action 
came within sixty days after the third 
Republican was appointed to the board. 
It was a most refreshing decision since 
the investigation, then pending for almost 
a year, threatened a reduction in the gen- 
eral fare level at a time when air carriers 
were, and still are, faced with rising costs 
and unprecedented capital requirements. 
It is believed that the air carriers are 
unique among public utilities in that fare 
levels now are generally at the 1940 level 
and in that their current problem has 
been to hold fares at that level and fore- 
stall reductions, while almost all other 
utilities are seeking, and securing, rate 
increases. 


HE reasons given by the board for 

dismissing the fare investigation are 
most interesting and perhaps may be 
helpful in other fields: 

1. First, the board found that the 
reasonableness of fares should not be 
considered upon a short-run basis and 
that, since 1938, the industry as a whole 
had shown an average return on invest- 
ment of 8.3 per cent after taxes. 

2. Secondly, the board found that the 
expected early settlement of the Korean 
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war would result in a decrease in the 
traffic attributable to that emergency. 

3. Thirdly, the board stated that it ex- 
pected significant increases in air-coach 
services, which are operated at fares 25 
to 33 per cent below first-class fares, 
and which reduce the return per pas- 
senger mile. (Parenthetically, it is sig- 
nificant that no air carrier has, since the 
order dismissing the investigation, an- 
nounced any geographical expansion of 
its air-coach services. ) 

4. Fourthly, and as a corollary to its 
examination of earnings since 1938, the 
board said that “should earnings fall 
markedly in the future the carriers will 
be expected to absorb such losses without 
resort to fare or mail rate adjustments 
unless it can be demonstrated that such 
earnings are below the level necessary 
to provide a fair return over a reasonably 
extended period which includes the good 
years as well as the bad.” 

5. Finally, and probably out of defer- 
ence to the views of the two vigorously 
dissenting Democrats on the board, the 
majority ordered an informal staff in- 
vestigation of fares which is to be com- 
pleted within the next six months and 
which may result in further formal 
proceedings. 


e & decision of the board is also 
interesting from the standpoint of 
what the board did not say. Those of you 
in the motorbus and truck, and street 
railway, fields are well acquainted with 
the operating ratio standard for apprais- 
ing the reasonableness of earnings and 
the fixing of rates. Air carriers, like 
motor carriers, have a very high capital 
turnover, and revenues generally exceed 
150 per cent of investment on an annual 
basis. Since this was the first passenger 
fare investigation of the CAB to reach 
the exhibit stage—the motions to dismiss 
were filed between the time set for 
affirmative exhibits and that set for re- 
buttal exhibits — most of the carriers 
urged the board to use the operating 
ratio standard and dismiss the investiga- 
tion upon the ground that the industry 
operating ratio, the ratio of expenses to 
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revenues, was, as it is now, approxi- 
mately 90 before taxes. The carriers 
were disappointed that the board did not 
even mention that factor in its decision. 
However, the carriers have been asked 
by the board to confer with the board’s 
staff in the staff’s informal study and will 
continue to try to “sell” the operating 
ratio standard to the staff and to the 
board. 


HE rate situation for the future is 

most uncertain. Most of the carriers 
have tremendous equipment commit- 
ments. There has already been a notice- 
able lag in the increase in the travel mar- 
ket. Although traffic has increased, that 
increase has not kept pace with increases 
in expenses or increased capacity. It 
seems probable that within the next six 
months the carriers will be at an economic 
crossroads. Some will want to increase 
fares to meet rising costs; others, par- 
ticularly those now greatly increasing 
their capacities, will want to expand low 
fare services to create greater traffic 
volumes and total revenues. The air 


’ transportation industry is so highly com- 


petitive that a change in fares by one 
carrier necessarily affects all carriers 
from coast to coast. 

It seems probable that since fare re- 
ductions are popular those who will seek 
expansion of low fare services will pre- 
vail and that the economic stresses of the 
times will make moot the board’s infor- 
mal staff study of fares before it is 
completed. 


= have been no significant devel- 
opments in the air cargo rate field 
in the past year. In the field of mail rates, 
as opposed to commercial rates, there 
have been several developments, rather 
widely publicized, which are worthy 
of mention because of that publicity, 
although they may have little real sub- 
stantive effect. 

The first of those relates to the pay- 
ment of mail subsidy. As you may know, 
§ 406 of the Civil Aeronautics Act pro- 
vides that the CAB is to set mail rates 
for air carriers in an amount sufficient 
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to enable the carrier “to maintain and 
continue the development of air trans- 
portation to the extent and of the char- 
acter and quality required for the com- 
merce of the United States, the Postal 
Service, and the national defense”—to 
use the statutory language. In practice, 
this has meant that the CAB has com- 
puted the difference between commercial 
revenues and expenses and set the mail 
rate at an amount which will cover that 
difference and return a reasonable profit. 


,, two-thirds of the trunk-line 
carriers, carrying over 90 per cent 
of the domestic mail, however, have 
profitable operations exclusive of mail 
pay and receive subsidy-free, so-called 
service, rates for carrying the mail. About 
a year ago the CAB issued an adminis- 
trative determination of service mail pay 
for all carriers by groups. As a result 
of Presidential Reorganization Plan No. 
10 of 1953, the Post Office in the future 
will pay the carriers only the service rate, 
as determined by the CAB, and any sub- 
sidy payments will be made by the CAB. 
Formerly, the CAB simply set the rate 
and the Post Office paid through its 
appropriations. 

The Post Office under the new admin- 
istration is commendably determined 
that its operations shall reflect black ink. 
The new change will help in that direc- 
tion. Its effect upon subsidized air car- 
riers, which are the local service carriers 
and a handful of the regional trunk-line 
carriers, cannot be measured until it is 
seen whether Congress will respond as 
readily to CAB requests for subsidy for 
those carriers as it has in the past to 
similar requests of the Post Office De- 
partment. However, in view of the wide 
geographical coverage of the affected 
carriers, and the probable reluctance of 
even an economy-minded legislator to 
reduce air transportation services in his 
own state, it is not believed that the 
change will be of any great significance. 


N two rather widely publicized recent 
decisions of the court of appeals of 
the District of Columbia, that court has 
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invalidated two CAB mail rate orders.® 
In the first the board had said that, in 
setting mail rates for a carrier’s foreign 
operations, it would not consider the 
profits earned on the carrier’s domestic 
system. In the second the board said that 
in setting rates for a domestic operation 
it would not consider profit earned by a 
carrier on the sale of a route authoriza- 
tion, which was an intangible. In the 
first case, the board said it would not off- 
set domestic route profits against foreign 
route losses because that would destroy 
the incentive of the carrier to develop its 
domestic routes; and, in the second, the 
board found that to offset profits on the 
sale of routes against mail pay needs 
would stifle desirable mergers and acqui- 
sitions. The court of appeals found that 
the board was required by statute to con- 
sider the needs of the system of a carrier 
as a whole and its revenues from all 
sources in determining a carrier’s mail 
pay needs. 

Certiorari is being sought in both 
cases, and if the Supreme Court should 
reverse the court of appeals and affirm 
the CAB decisions, it will be a high- 
water mark in liberal interpretation of 
the statutory powers of a regulatory 
agency. 

From the carriers’ standpoint, the 
situation is most unfortunate since by 
simple findings that the carriers need- 
ed all the revenues involved to ful- 
fill the statutory objectives — findings 
made by the board in intent but not in 
so many words — the board’s decisions 
would have been beyond attack. 


Sho; from the field of rates to 
that of franchises, or new routes, 
there has been only one decision by the 
CAB of any particular significance in 
the past year. Western Air Lines was 
granted an important new route between 
Minneapolis-St. Paul and the West coast 
in the so-called Salt Lake City-Rapid 





2 Summerfield v. Civil Aeronautics Board 
and Western Air v. Civil Aeronautics Board, 
Commerce Clearing House Aviation Law Re- 
ports 18,168, May 4, 1953; Summerfield v. 
Civil Aeronautics Board, same, 18,173. 
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City Extension Case.* At first glance 
that case might appear to represent a re- 
versal of the board’s policy announced 
in January, 1951,* that satisfaction of 
the statutory requirements for route ex- 
pansion in the domestic trunk-line system 
“would place a difficult, if not insur- 
mountable, burden upon the air carriers 
who would undertake to sponsor further 
route expansions of any substantial char- 
acter.” However, in the Western Case, 
the Department of Defense had made 
strong representations as to the needs of 
the national defense for the proposed 
service. Under the circumstances, it is 
believed that case represents no precedent 
for the future. 


T is interesting to note that the carriers 
are embarking upon another round 
of large new route proceedings, similar 
to that of the 1945-47 period. As long- 
pending applications come to hearing, 
carriers seek to have consolidated for 
hearing and decision other pending appli- 
cations, alleging mutual exclusivity of 
the applications and invoking the doc- 


trine of the Supreme Court decision in . 


Ashbacker Radio Corp. v. Federal Com- 
munications Commission, as refined by 
the court of appeals for the District of 
Columbia in Northwest Airlines v. Civil 
Aeronautics Board® to the effect that 
mutually exclusive applications require 
concurrent consideration. In these forth- 
coming cases the board’s policy with re- 
spect to new route grants will be re- 
examined. Whether or not it will be 
modified will depend upon the economic 
temperature prevailing at the time of 
the decisions, and the strength of the 
board’s determination to avoid excessive 
competition. 

No discussion is complete without 





3 September 25, 1952; Commerce Clearing 
House Aviation Law Reports 16,575. 

4Southern Service to the West Coast, 
Commerce Clearing House Aviation Law Re- 
ports 21,350. 

5 326 US 327, 61 PUR NS 466, 66 SCt 148. 

6 (1952) 90 US App DC 158, 194 F2d 339, 
Commerce Clearing House Aviation Law Re- 
ports 17,815. 


brief mention of mergers. During the 
past year, the board’s four - year - old 
policy of encouraging mergers and con- 
solidations in the interest of greater 
economy and efficiency and reduction in 
mail pay requirements has finally borne 
fruit, and the number of trunk-line car- 
riers has been reduced from 16 to 13. 
A pending case is expected to reduce 
that number further to a total of 12. 
There has also been one merger of two 
local service lines. By and large, the 
board has been disposed to approve 
promptly any merger or other consolida- 
tion of air carriers which offered (1) 
reasonable integration from the stand- 
point of traffic and operations, (2) the 
prospect of decreased expenses and in- 
creased revenues, and (3) the prospect 
of reduced mail pay. 

There is one final case which should 
be mentioned. Unlike other carriers, the 
airlines have had a “Bulwinkle Bill” 
since 1938. Section 412 of the Civil 
Aeronautics Act requires carriers to file 
with the board all intercarrier agreements 
and § 414 provides immunity from the 
antitrust laws and from “all other re- 
straints or prohibitions made by, or im- 
posed under, authority of law, in so far 
as may be necessary to enable such person 
[a carrier] to do anything authorized, 
approved, or required” by any order 
approving an agreement filed under § 
412 of the act. In Putnam v. Air Trans- 
port Asso. of America, decided June 2, 
1953,7 by the U. S. District Court for 
the Southern District of New York, a 
suit by a travel agent alleging antitrust 
violations and breach of contract as a 
result of his having been discharged as 
an agent by group action of the airlines 
was dismissed on motion for summary 
judgment which set out that the action 
taken was pursuant to an intercarrier 
agreement filed with, and approved by, 
the CAB under § 412 of the act. The 
case will not be appealed and is the first 
case of its kind. It may be helpful in 
other fields. 





7112 F Supp 885, Commerce Clearing House 
Aviation Law Reports 18,225. 
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Developments in Railroad Law during the Past Year 
By WILLIAM I. WOODCOCK, JR.* 


N discussing within the time allotted 
me developments in railroad law dur- 
ing the past year, I shall confine my re- 
marks to (1) certain amendments made 
or proposed to the Interstate Commerce 
Act and (2) several significant decisions 
of the Supreme Court of the United 
States affecting the railroads. 

While many bills pertaining directly to 
the railroads were considered by the 
82nd Congress, only one was enacted. 
This was Public Law 556, approved July 
16, 1952, which added § 20c to Part I of 
the Interstate Commerce Act. This new 
section authorizes equipment trust, con- 
ditional sale, and like contracts used to 
finance the acquisition of railroad equip- 
ment, to be filed with the Interstate Com- 
merce Commission, and provides that 
such recordation shall eliminate the ne- 
cessity of filing such contracts under any 
other law, Federal, state, or local. Since 
most railroad equipment is acquired 
through equipment trusts or conditional 
sales and as many of the railroads operate 
in a large number of states, this provision 
serves a good purpose and is being gen- 
erally used. 

There have been a number of bills in- 
troduced at the 83rd session of Congress 
which would affect rail transportation, I 
should like to comment briefly upon two 
pending bills, which have been reported 
favorably by the Senate Committee on 
Interstate and Foreign Commerce and 
probably will be voted upon when Con- 
gress reconvenes in January. One of 
these bills—S 1461—is intended to ex- 
pedite action by the Interstate Commerce 
Commission on applications for general 
rate increases; the other bill—S 281— 
would grant the commission authority 
over discontinuance of certain railroad 
services. 


NE of the most serious problems con- 
fronting both the railroads and 
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other public utilities in the inflationary 
postwar period has been securing au- 
thority to make rate increases adequate 
to meet increased wages and the rising 
cost of materials and supplies. While the 
Interstate Commerce Commission finally 
authorized in large part the increases the 
railroads sought for this purpose, the 
long delay in granting this authority 
seriously handicapped the railroads in 
meeting the impact of increased operat- 
ing costs. 

In fact, it has been estimated that 
during the years 1946 to 1952 the 
railroads would have received additional 
gross revenues of approximately $1.3 
billion if the rate increases which finally 
were approved by the commission, could 
have been made effective thirty days 
after the filing of the petitions seeking 
the increases, 

Recognizing the injustice of this “time 
lag,” the Senate committee on June 1, 
1953, recommended the enactment of 
S 1461 which would add to the Inter- 
state Commerce Act a new section, to 
be known as 15b, dealing with petitions 
for such increases and limiting the time 
within which the commission shall act 
thereon. 


HIS new section would provide trac 

whenever any common carriers sub- 
ject to the act, acting by regional or other 
groups, shall file a petition with the com- 
mission certifying that they have in- 
curred, or within the immediate future 
will incur, increases in wages or in the 
cost of materials and supplies which, ac- 
cording to the best available estimates 
of revenues and expenses for the 12- 
month period following the filing of 
such petition, indicate that a general rate 
increase is necessary to permit the car- 
riers under honest, economical, and effi- 
cient management to earn sufficient 
revenues to provide adequate and effi- 
cient service, establish and maintain 
sound credit, attract equity capital, and 
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protect the public interest, the commis- 
sion shall, within sixty days after the 
filing of such petition, enter an interim 
order, with or without a hearing, author- 
izing increases, if any, which the com- 
mission deems appropriate or necessary 
for such purpose. These increases would 
become effective upon ten days’ notice. 
Within sixty days thereafter the increases 
proposed by the carriers shall be the sub- 
ject of further investigation. 

If, upon final disposition of the issues, 
the increases granted by the commission 
in any case are less than the increases 
made under the interim order, the car- 
riers shall, subject to rules and regula- 
tions prescribed by the commission, make 
refunds in the amount by which the 
interim rate collected exceeds the rate 
finally approved. 


ILL S 1461 was proposed by the Na- 

tional Industrial Traffic League, a 
shippers’ organization, and differs in 
some respects from the “time lag” bill 
which the railroads had supported before 
the 82nd Congress, The railroads, how- 
ever, at the present session of Congress 
have vigorously supported S 1461, as we 
believe it will go a long way toward im- 
proving the existing situation. In this 
connection, the bill would not only re- 
quire the commission to enter an interim 
order within sixty days, but it also would 
set up standards of adequacy which the 
interim rates should meet. This latter 
feature is of great importance in solving 
the “time lag” problem, since interim in- 
creases which the commission has al- 
lowed in the past have been inadequate 
and often substantially less than the in- 
creases finally authorized. 

The other bill to which I wish to refer 
—S 28l—was the subject of a report 
made on July 9th in which the Senate 
committee recommended its enactment. 
This bill would amend § 13 of the Inter- 
state Commerce Act so as to give the 
Interstate Commerce Commission the 
power to order the discontinuance of 
freight, passenger, or station services in 
intrastate commerce if it finds that the 
continuance thereof unduly discriminates 
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against, or places an undue burden on, 
interstate commerce. 

While the Interstate Commerce Com- 
mission has had for many years authority 
to authorize the abandonment of a line 
of railroad, and also the power to fix 
intrastate rates in order to remove dis- 
crimination against interstate commerce, 
it has had no power to authorize the dis- 
continuance of intrastate passenger, 
freight, or station services. As a result, 
the railroads have not infrequently been 
required by state commissions to con- 
tinue to operate intrastate trains at sub- 
stantial losses, which must be made up 
by revenues from interstate traffic, The 
bill would not deprive the state commis- 
sions of initial jurisdiction over intra- 
state service, but would afford the car- 
riers a forum which could overrule the 
state commissions if it found that their 
action resulted in an undue burden on 
interstate commerce. 


‘Ta decisions of the Supreme Court 
which I shall discuss are: (1) Bal- 
timore & Ohio Railroad Co, v. United 
States (1953) 345 US 146, 99 PUR NS 


-434, which involved the question of con- 


fiscation ; (2) King et al. v. United States 
(1952) 344 US 254, which involved the 
validity of an Interstate Commerce Com- 
mission order prescribing intrastate rates 
in Florida; and (3) American Trucking 
Associations v. United States (1953) 
344 US 298, 98 PUR NS 358, which 
involved the commission’s power to regu- 
late the leasing of trucks to certificated 
motor carriers, 

The decision rendered March 16, 1953, 
in Baltimore & Ohio Railroad Co. v. 
United States is of interest not only to 
the railroads, but to other utilities as 
well. The plaintiff railroads brought an 
action in the United States District Court 
to set aside as “confiscatory” an order of 
the Interstate Commerce Commission 
which prescribed maximum reasonable 
carload rates on certain kinds of fresh 
vegetables from points in Texas to many 
other states. After the commission had 
prescribed the rates, the railroads asked 
to reopen the proceeding so that they 
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could introduce evidence to show that the 
rates prescribed would produce less 
money than it would cost to transport 
the traffic. The commission refused to 
permit the introduction of this evidence. 
The district court dismissed the railroads’ 
complaint on the ground that they had 
not raised the issue of confiscation until 
after the entry of the commission’s order. 
The Supreme Court affirmed the judg- 
ment not on the ground relied upon by 
the district court, but on the ground that 
even if the railroads proved that the cost 
of handling the traffic exceeded the rates 
prescribed, this would not justify in- 
validation of the commission’s order. 


N the majority opinion, Mr. Justice 
Black said that so long as the rail- 

roads are not caused by an order of the 
commission to lose money on their over- 
all business, it cannot be considered that 
their property is taken for public use 
“without just compensation.” The court 
further held that the prescription of rates 
on a particular commodity on a basis less 
than the cost of transporting that com- 
modity was not unreasonable or arbitrary 
so as to make it violative of the due 
process provision of the Fifth Amend- 
ment. 

In this connection, Justice Black 
stated “so long as rates as a whole afford 
railroads just compensation for their 
over-all services to the public the due 
process clause should not be construed as 
a bar to the fixing of noncompensatory 
rates for carrying some commodities 
when the public interest is thereby 
served.” 

Mr. Justice Douglas filed a dissenting 
opinion concurred in by the Chief Justice. 
Justice Douglas expressed the view that 
a rate which is conceded to be confisca- 
tory cannot be considered to be reason- 
able as that term is used in the Interstate 
Commerce Act, unless perhaps in in- 
stances where “dire emergencies” arise, 
making it necessary in the public interest 
to compel transportation of certain com- 
modities at less than cost. 

King v. United States, supra, decided 
December 22, 1952, involved the proof 
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required to support an order of the Inter- 
state Commerce Commission prescribing 
under § 13(4) of the Interstate Com- 
merce Act intrastate rates on the same 
level as it had previously prescribed for 
interstate traffic. 


HE Florida state commission re- 

fused to permit the railroads to 
make effective on intrastate freight traffic 
the full increase which the Interstate 
Commerce Commission in a general rate 
case of national scope had prescribed for 
application in southern territory, includ- 
ing Florida. Thereafter the Interstate 
Commerce Commission ordered that the 
Florida intrastate rates be increased to 
amounts equal to such interstate rates. 
The Florida commission then filed a com- 
plaint in the United States District Court 
to enjoin the enforcement of the Inter- 
state Commerce Commission’s order. 
The complaint was dismissed by the dis- 
trict court and its judgment was affirmed 
by the Supreme Court of the United 
States. 

The main issues raised in the case were 
(1) whether the Interstate Commerce 
Commission, in prescribing intrastate 
freight rates under § 13, can give weight 
to deficits in interstate passenger reve- 
nues, and (2) whether the commission’s 
findings were sufficient to sustain the 
rates prescribed for intrastate applica- 
tion. 

In the majority opinion, Mr. Justice 
Burton called attention to the change 
which has taken place from the original 
commission theory that passenger service 
must be self-supporting to the present 
concept that the rate structure of the 
country is to be considered as a whole 
in general rate cases in order to carry 
out the national transportation policy. He 
stated that this policy permeates proceed- 
ings such as general rate cases, from 
which the instant case arose, and leaves 
no ground for a claim that the commis- 
sion may not give weight to passenger 
revenue deficits in prescribing interstate 
freight rates to meet over-all revenue 
needs. 

He further stated that there was no 
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showing that operating conditions in 
Florida affecting intrastate passenger 
traffic differed substantially from those 
affecting interstate passenger traffic in 
southern territory generally and there is 
no reason why the commission may not 
give weight to passenger deficits in pre- 
scribing intrastate freight rates in Flor- 
ida. 


be holding that the commission’s find- 
ings were sufficient to support the in- 
creased rates prescribed for intrastate 
application, the court went to some length 
in comparing the findings in the instant 
case with those in State of North Caro- 
lina v. United States,’ in which the court 
enjoined the enforcement of a commis- 
sion order prescribing an increase in 
intrastate passenger fares, In the instant 
case, while the commission found that 
the Florida rates were abnormally low 
and the transportation conditions in 
Florida are not more favorable—and in 
some respects less favorable—than in 
southern territory generally, it did not 
make the specific findings to which the 


court attached great importance in the ° 


North Carolina Case; namely, “what 
contribution from intrastate traffic would 
constitute a fair proportion of the rail- 
road’s total income” and “what amount 
of revenue was required to enable these 
railroads to operate efficiently.” 

In some respects it is difficult to rec- 
oncile the North Carolina and Florida 
cases. In this connection, it is interesting 
to note that only one of the Justices— 
Justice Jackson—joined in the majority 
opinion in both cases ; Justice Black, who 
wrote the opinion in the North Carolina 
Case, and Justice Douglas, who con- 
curred therein, both dissented from the 
decision in the Florida Case. 

In my opinion the Florida Case is one 
of the significant decisions of the Su- 
preme Court involving the railroads in 
recent years, since it shows that the court 
in a general revenue case will no longer 
require that a thirteenth section order of 
the commission be supported by all the 
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specific findings which were deemed 
essential in the North Carolina Case. In 
fact, in a recent case in Montana, where 
the Federal court set aside an order of 
the Interstate Commerce Commission be- 
cause it lacked the findings considered 
necessary in the North Carolina Case, the 
Supreme Court vacated the judgment 
and remanded the cause for further pro- 
ceedings in the light of the decision in 
the Florida Case: Montana v. United 
States? 


HE third and last case to which I 

wish to refer is American Trucking 
Associations v. United States, supra, de- 
cided January 12, 1953, in which the 
Supreme Court sustained an order of the 
Interstate Commerce Commission pre- 
scribing certain rules to govern the use 
by authorized motor carriers of equip- 
ment not owned by them but leased or 
obtained by them in interchange. 

The most important purpose served by 
the regulations had to do with trip leases. 
A practice has grown up in the trucking 
industry under which a truck line au- 
thorized to operate as a common carrier 
leases trucks not owned by a certificated 
carrier, including the services of the 
driver, for a single one-way trip and 
agrees to pay the owner of the truck on 
the basis of a division of the rate. 

In order to meet this situation, which 
resulted in unsafe and uneconomic prac- 
tices, the commission prescribed rules 
which would require: (1) the lease to 
be in writing; (2) the term of the lease 
to be for more than thirty days when the 
driver is the owner or his employee; and 
(3) the compensation to the lessor to be 
stated in the lease and not to be measured 
by a percentage of the revenue received 
for the transportation service. These 
rules would not apply to the leasing of 
trucks by one certificated carrier to an- 
other certificated carrier for use in terri- 
tory served by both carriers, nor would 
they apply to leasing of trucks to be used 
in the transportation of railway express 


2(DC Mont 1952) 106 F Supp 786; 344 
US 905. 
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traffic or in substituted motor-for-rail 
transportation of railroad freight. 


HE issue in the case was whether 

the Interstate Commerce Commis- 
sion had the implied power under the 
Motor Carrier Act (Part II of the Inter- 
state Commerce Act) to control the leas- 
ing practices of truck lines. In the ma- 
jority opinion, Justice Reed held that the 
commission, under its general power to 
enforce the act, had the implied power 
to regulate truck leasing even though the 
act contained no specific reference to 
leasing practices. In this connection, it 
was pointed out that the commission had 
found that such regulation was necessary 
since the so-called trip leasing made it 
difficult, if not impossible, to enforce 
safety regulations and to prescribe and 
maintain a proper rate structure, Justices 
Black and Douglas dissented on the 
ground that the commission did not have 
such implied power, stating that the 
leasing of trucks by motor carriers was a 
common practice prior to the passage of 
the Motor Carrier Act in 1935, and that 
Congress had made no attempt to change 
this practice or to regulate those who 
owned vehicles that were leased to regu- 
lated carriers, 

The main contention in the dis- 
senting opinion, however, was _ that 
the trip-leasing restrictions prescribed by 
the commission would have a serious and 
adverse effect on the exemption of the 
transportation of agricultural products 
from regulation by the commission, 
pointing out that it was a common prac- 
tice for an exempt trucker who carried 
agricultural products to market to lease 
his truck and driver to a certificated 
motor carrier for the return trip. 


D= chiefly to the alleged effect of the 
commission’s regulations upon the 
cost of transporting agricultural prod- 
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ucts, the decision of the Supreme Court 
attracted wide attention and resulted in 
an effort to restrict the commission’s 
power by legislation. HR 3203, which 
passed the House of Representatives on 
June 24, 1953, would authorize the com- 
mission to make regulations dealing with 
truck leasing, but at the same time would 
render this grant of authority virtually 
meaningless since it provides that noth- 
ing in Part II of the act shall be con- 
strued as authorizing the commission to 
regulate the duration of any such lease 
or the amount of the compensation to 
be paid the lessor. This bill is now before 
the Senate Committee on Interstate and 
Foreign Commerce and is being strongly 
opposed by the railroads. If the bill 
should be enacted in its present form it 
is clear that it would tend to perpetuate 
the evils and chaotic conditions which 
have arisen from trip leasing and prevent 
fair and effective regulation of motor 
carriers. 

The commission already has met the 
main argument advanced in support of 
this bill by amending its regulations on 
July 31st so as to eliminate the 30-day 
limitation on the leasing of trucks owned 
by a producer of agricultural commodi- 
ties or livestock or by certain co-opera- 
tives in situations where such truck is 
used to transport agricultural commodi- 
ties or livestock to market and the truck 
is leased to a motor carrier for a return 
movement to a point in the state from 
which the products or livestock were 
transported. 


NX the request of four members of the 
Senate committee and in order to 
afford the committee more time to con- 
sider HR 3203, the Interstate Commerce 
Commission also postponed to March If, 
1954, the effective date of the regulations 
regarding the duration of truck leases and 
the compensation to be paid therefor. 
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Seventy-five Years of Public Utility Regulation 
In a Competitive Society 


By RALPH M. BESSE* 


ype pd tape years ago the modern era 
of public utility regulation was ush- 
ered in by the famous Munn 7. IIlinois? 
decision of the U. S. Supreme Court. Be- 
fore examining what has happened since 
that decision, a brief review of the po- 
litical and economic history leading up to 
it might be of value. 

The tradition of individual freedom in 
the United States was an outgrowth of 
the political and economic oppression of 
the European nations. The earliest 
colonists who settled here were dedicated 
to freedom of the individual. The de- 
mand for political freedom was the major 
factor in the American Revolution and 
was strongly and clearly expressed in the 
founding documents of the new nation— 
the Declaration of Independence, Consti- 
tution, and Bill of Rights. 

Support for the desire for economic 
freedom was found in the new economic 
philosophy of Adam Smith and other 
members of the so-called classical school 
of economics. This philosophy, known 
by such names as laissez faire or com- 
petitive free enterprise, emphasized the 
independence of the individual from the 
state in the determination of his own 
economic fortune. 

Thus, under these philosophies, the 
United States became the world model 
for economic and political individualism. 
The rights of the individual and the 
rights of property were relatively unre- 
strained. The functions of government 
were limited to certain specified activi- 
ties necessary to avoid anarchy. The eco- 
nomic system was predicated on the be- 
lief that the maximum production of 
wealth and the greatest social welfare 
would be achieved when men were free 
from all forms of control except those of 


police power. . 
Under this system, competition became 





* Executive vice president, The Cleveland 
Electric Illuminating Company. 
1 (1877) 94 US 113. 
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the “guiding hand” which regulated eco- 
nomic activity by turning the “self-inter- 
est” of individuals into channels that 
would result in the production of the 
maximum goods and services and, there- 
fore, the greatest social welfare. 


ge rapid development of industry 
and the concurrent improvement in 
the American standard of living were 
nurtured by the freedom of economic ac- 
tion allowed under the system of free 
enterprise. Even today, after 175 years, 
the philosophy of freedom that was the 
cornerstone of our nation’s foundation 
still holds a predominant place in the 
ideology of the American system. 

The development of regulation of pub- 
lic utilities in such an atmosphere re- 
quires explanation. 

It is, today, well understood that the 
controlling characteristic of public utili- 
ties which separates them from other in- 
dustries for regulatory purposes is that 
they tend to be monopolies. Instead of 
trying to establish fair competition in 
such industries, the state has decided that 
monopoly is in the best public interest. 
Competition would involve duplication of 
resources and waste. 

But the realization that public utilities 
differed from other industries in this re- 
spect was a long time coming. Although 
some industries, now known as public 
utilities, were regulated to a very limited 
extent prior to the Munn decision, the 
belief in freedom of enterprise with re- 
spect to such industries remained quite 
strong. People believed that competition 
between companies would solve the prob- 
lems of price and service. If one charged 
too much or gave poor service, another 
could be chartered to compete with it. 
Thus, in many parts of the nation, there 
were two or more public utilities serving 
the same area. 

Eventually, the realization grew that 
competition in such industries was a 
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relatively unstable condition. As time 
went on, companies began to combine and 
monopolize the service in their franchise 
areas. Cutthroat competition between 
utilities forced them into either bank- 
ruptcy or combination. Sharing of one 
service area made rates to consumers 
higher than they would have been with 
one company. Having two or more sets 
of transit tracks, wires, or gas mains was 
a public nuisance. It came to be realized 
that a public utility was inherently a 
monopoly. Competition between utilities 
was found to be not in the public interest 
because the results of such competition 
were not in the public interest. 

In the absence of the automatic regula- 
tion of competition, it became necessary 
to create a substitute. The best substi- 
tute for competition between public utili- 
ties is public regulation. To better un- 
derstand this concept, let us take a look 
at the functions of competition as an au- 
tomatic regulator of those businesses sub- 
ject to its force. 

The major functions of competition 
are: (1) promotion of technical prog- 
ress; (2) promotion of efficiency; (3) 
regulation of profits; (4) minimizing of 
prices; (5) promotion of better quality 
of goods and services ; and (6) adjusting 
supply to demand. Competition is thus 
a regulator and a spur. It induces prog- 
ress in spite of the fact that most people 
are not naturally progressive. It penal- 
izes inefficiency and rewards efficiency. 
It is sound economics. 

In a free enterprise system, the absence 
of competition without regulation is not 
thought to be in the public interest. Such 
a situation can lead to inefficiency, tech- 
nological stagnation, rigid prices, and ex- 
cessive profits. Therefore, since public 
utilities are not subject to competition 
in the same sense as other industries, they 
should be regulated. But it is equally 
clear that such regulation under our eco- 
nomic system is only justified as a sub- 
stitute for competition. 


age get of public utilities should 
involve a sound application of the 
economic principles of the American 
economic system. It should attempt to 
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put regulated industries under the same 
restraints as the unregulated industries. 
To go further than that would indicate a 
lack of faith in the private enterprise 
system. 

We are asking much of regulation 
when we ask that it follow the guide of 
competition. As Americans, we have set 
up a system that indicates we have little 
faith in economic planning by the gov- 
ernment. Yet, we are asking our regula- 
tors to exercise the judgment of thou- 
sands of consumers in the evaluation of 
our efficiency, service, and technical 
progress so that a fair profit can be deter- 
mined. Fair regulation is now, and al- 
ways will be, a difficult process. But it 
is not impossible. 

It is necessary for us to remember that 
we still operate under a relatively free 
economic system in which competition is 
the major regulating, directing, and or- 
ganizing force. When we remove certain 
industries from control by that force, we 
must substitute other controls to take its 
place. These controls have no justifica- 
tion under our economic system unless 
they perform the functions of competi- 
tion. Let me repeat that : These controls 
have no justification under our economic 
system unless they perform the functions 
of competition. When they go beyond 
this, they destroy private enterprise in 
the utility field. 


HE question which now comes to 

mind is this—has regulation been 
applied in accordance with the economic 
principles of a competitive system? The 
rest of my talk will be devoted to an at- 
tempt to answer this question. 

The history of modern public utility 
regulation consists of three major phases 
—legislative, judicial, and administra- 
tive. The legislative phase began with 
the Munn v. Illinois decision in 1877. The 
Granger movement of the 1870’s had 
helped bring about the establishment of 
some strong state commissions with con- 
trol over the rates of railroads and some 
other businesses. The farmers had found 
that their economic bargaining power 
was very limited in dealing with the grain 
elevator proprietors. When the state of 
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Illinois passed a law regulating these ele- 
vators and prescribing maximum rates, 
their right to pass such a law was chal- 
lenged. The U. S. Supreme Court, in 
upholding the right of Illinois to pass 
such a law under its police powers, thus 
established the constitutionality of such 
laws. It was also ruled that rate control 
was a legislative function and that re- 
course against abuse of that function 
must be political and not judicial. 

It became apparent over the next few 
years that the legislatures were not prop- 
erly organized to carry on rate regula- 
tion. The Supreme Court soon changed 
its position concerning legislative abuse 
of the states’ new-found power and 
warned commissions that rates should not 
be “confiscatory.” 

In a decision in Chicago, M. & St. P. 
R. Co. v. Minnesota? in 1890, the Su- 
preme Court reversed itself completely, 
saying that the reasonableness of a 
rate was subject to judicial review. This 
was the beginning of the long judicial 
phase which was strongly concerned with 
the economic aspects of regulation. 


TF Smyth v. Ames? decision of the 
Supreme Court in 1898 was a real 
step in the direction of sound economics 
in public utility regulation. The decision 
listed the many factors of valuation that 
a commission must consider in order for 
the results to yield a fair return on the 
fair value of utility property. Smyth v. 
Ames indicated that regulation would not 
be an easy job. It indicated the necessity 
for trained people on the staffs of the 
utility commissions. 

Many students of public utility regula- 
tion have claimed that the Smyth v. Ames 
decision hamstrung commissions with 
complicated matters of law, accountancy, 
engineering, and economics. In reality, 
the decision merely recognized that reg- 
ulation was complicated and not subject 
to a simple formula method that could be 
applied with equity in all cases or at all 
phases of the economic cycle. 

Reproduction cost became the synonym 


2 (1890) 134 US 418. 
3 (1898) 169 US 466. 


OCT. 8, 1953 


for fair value. At the time, the commis- 
sions were quite willing to accept repro- 
duction cost with price levels below what 
original cost valuation would have 
brought. Later, the public regulators 
came to regret their acceptance of this 
doctrine—not because it would result in 
inequitable prices for utility services, but 
because it would mean higher rates com- 
parable to the price increases through- 
out the rest of the economy. 


ea cost, no matter which 
phase the business cycle may be in, 
recognizes the parallel economic factors 
under which unregulated industry must 
operate. In competitive enterprise, cur- 
rent incremental costs determine prices— 
thus reproduction cost puts utility own- 
ers on the same earnings basis as com- 
petitive enterprise. Reproduction cost 
takes into account the changes in the pur- 
chasing value of the dollar. Thus, it rec- 
ognizes both inflation and deflation as 
they are recognized under competitive 
pricing. It is even politically good in 
that it tends toward lower rates in de- 
pression times when the pressure for 
price cuts is greatest, and higher rates in 
boom times when people can better af- 
ford them. But, the really strong argu- 
ment for reproduction cost is that it sticks 
strictly to the original purpose of, and 
justification for, regulation by limiting 
regulation to those factors whose benefits 
might otherwise be lost by eliminating 
competition. Thus, the rate increases 
which might occur because there is no 
competition are controlled, but the cost 


. variations which result from outside eco- 


nomic influences are permitted. 

Some of the objections to strict ob- 
servance of reproduction cost have some 
validity. They do not, however, destroy 
the concept—they merely modify it. The 
argument that reproduction cost is too 
difficult to determine has no validity 
whatsoever, as is illustrated by its suc- 
cessful application in Ohio. There, it 
works well for the consumer as well as 
the utility and has resulted in low rates 
and healthy profits. That the consumer 
does not object too vigorously to Ohio 
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rates under reproduction cost new may 
be seen in the fact that bills for its repeal, 
introduced in the Ohio legislature in 
each of the past few years, have had lit- 
tle support. The public utilities commis- 
sion of Ohio has had the capacity and in- 
genuity to apply this method of valua- 
tion so that the results are equitable to 
all concerned. 


pe gpa the Smyth v. Ames .deci- 
sion, up to the 1930’s, there were a 
number of cases in which the Supreme 
Court ruled that commissions must give 
weight to reproduction cost in determin- 
ing fair value.* 

In the 1920’s, rising prices resulted in 
some modification of reproduction cost. 
Attempts were made to determine a rela- 
tively “normal” plateau of prices based 
on future predictions of price trends.§ 
Another modification was the so-called 
“split inventory” method.* This based 
value on normal prewar reproduction 
cost for prewar investment and actual 
prices for investment made during and 
after the war. These modifications of re- 
production cost were attempts to make 
valuation reflect the long-run economic 
trends of the times in line with the ex- 
periences of competitive business. 

Where Smyth v. Ames forced the 
state commissions to consider the eco- 
nomic factors in rate base valuation, the 
Bluefield Case’ accomplished the same 
purpose in rate of return. The Supreme 
Court, in this decision, found that deter- 


4 Knoxville v. Knoxville Water Co. (1909) ‘ 


212 US 1; Willcox v. Consolidated Gas Co. 
(1909) 212 US 19; Minnesota Rate Cases 
(1913) 230 US 352; Galveston Electric Co. v. 
Galveston, 258 US 388, PUR1922D 159; Mis- 
souri ex rel. Southwestern Bell Teleph. Co. v. 
Public Service Commission, 262 US 276, 
PUR1923C 193; Bluefield Water Works & 
Improv. Co. v. West Virginia Pub. Service 
Commission, 262 US 679, PUR1923D 11; Mc- 
Cardle v. Indianapolis Water Co. (1926) 272 
US 400, PUR1927A 15. 

5 Galveston Electric Co. v. Galveston, 258 US 
388, PUR1922D 159. 

6 Georgi a R. & Power Co. v. Georgia R. 
Cumaialins 262 US 625, PUR1923D 1. 

7Bluefield Water Works & Improv. Co. v. 
West Virginia Pub. Service Commission, 262 
US 679, PUR1923D 11. 
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mination of the annual rate that would 
constitute just compensation depended 
on many circumstances and required the 
exercise of a “fair and enlightened judg- 


ment.” Though warning against specu- 
lative profits, the court found that a util- 
ity was entitled to a rate “equal to that 
generally being made at the same time 
and in the same general part of the coun- 
try on investments and in other business 
undertakings which are attended by cor- 
responding risks and uncertainties.” 
Thus, judicial recognition was given to 
the fact that utilities must compete for 
capital in the same markets as unregulat- 
ed industry. The return, continued the 
court, should be sufficient to assure con- 
fidence in the financial soundness of the 
utility and adequate to support its credit 
and enable it to raise necessary capital. 
It was pointed out that the reasonable- 
ness of a particular rate of return would 
change as changes occurred in the oppor- 
tunities for investment, the money mar- 
ket, and business conditions in general. 


T HE judicial phase put the regulatory 
commissions on the spot. The rule 
of Smyth v, Ames required that full con- 
sideration be given to the many economic 
factors pertinent to valuation. It limited 
regulation to those factors arising as a 
result of elimination of competition, since 
valuation of property would be changed 
only as a result of changing economic 
conditions. The Bluefield Case said that 
the fair rate of return for a utility should 
be gauged by that received in competitive 
industry of similar risk. Regulators were 
faced with the choice of either searching 
out the facts and reaching a decision in 
line with those facts, or having their de- 
cision overruled by the courts. 

The Los Angeles Gas & Electric Cor- 
poration Case (1933)® signaled the end 
of the judicial phase of regulation. In this 
case the Supreme Court held that where 
a utility could not prove confiscation of 
its property, the procedure and method 
of determining reasonable rates would be 
in the commission’s jurisdiction. Thus 


8 Los Angeles Gas & E. Corp. v. California 
R. Commission, 289 US 287, PURI933C 229. 
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began the doctrine of end result and the 
administrative phase of regulation, Com- 
missions were freed from what the aca- 
demic fraternity called “the shackles of 
the rule of Smyth v. Ames.” Only in 
cases of obvious injustice would the 
courts interfere with rulings of the reg- 
ulatory bodies. The method of determin- 
ing “end result” was not important— 
even if sound business and economic pre- 
cepts were ignored—as long as the utility 
was unable to prove to the court’s satis- 
faction that its property was being 
confiscated. 


HE depression of the 1930’s brought 

many changes in the social and busi- 
ness structure of the economy. The eco- 
nomic theorists, in their search for the 
cause of the debacle of 1929 and its after- 
math, concluded that the Federal govern- 
ment should have a leading role in regu- 
lating the operation of the business sys- 
tem. Their conclusions and their theories 
were applied by the administration in 
power, and, as a result, regulation of in- 
dustry in general was increased in scope. 
This philosophy was reflected in the de- 
cisions of regulatory bodies as well as in 
the rulings of the courts. During this pe- 
riod, the Federal regulatory commissions 
were organized or strengthened, and 
some utilities found themselves faced 
with the growing giant of direct Federal 
competition. 

In this changed economic atmosphere, 
with the courts abdicating their review 
authority to the commissions, what hap- 
pened to regulation? Did the new-found 
freedom of action granted to the commis- 
sions result in equitable regulation? Did 
the regulatory treatment of utilities fol- 
low the original concept of substitution 
of control for competition? Let us ex- 
amine this most recent phase to see what 
has happened. 

The Supreme Court decision in the 
Natural Gas Pipeline Case® in 1942 was 
an intimation of the change in thinking 
relative to valuation of utility property 


9 Federal Power Commission v. Natural Gas 
Pipeline Co. of America (1942) 315 US 575, 
42 PUR NS 129. 
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for rate-making purposes. The rule of 
Smyth v. Ames was not denied, but the 
court said that the commissions were not 
bound to any one formula. It remained 
for the decision in the Hope Natural Gas 
Case” to deal the final blow to what had 
been accepted practice in valuation since 
1898 


HE arguments that the Hope Case 

did not “lay the ghost” to reproduc- 
tion cost are specious. While it is true 
that the court did not approve any par- 
ticular method of rate base determination, 
the result was an almost wholesale rush 
toward original cost by the regulatory 
bodies. Valuation by this method ignores 
completely what occurs in the competi- 
tive segment of industry where fixed 
plant tends to rise and fall in value with 
earnings and the price level. Original or 
historical cost does not limit regulation to 
those factors which arise as a result of 
the elimination of competition—it does 
not require consideration of any of the 
economic factors of the present, nor does 
it allow a forecast of what may logically 
happen in the near future. 

Those who claim that strict observance 
of original cost will result in equity to the 
investor and consumer in all phases of 
the business cycle are ignoring reality. 
The consumer, under original cost, will 
always get lower rates than are warrant- 
ed by the economic facts as long as price 
trends continue upward. The investor in 
utility equities will, under the same cir- 
cumstances, always receive less than com- 
petitive conditions would justify as his 
economic reward for risk-taking. If 
price trends move downward, the exact 
opposite situation would theoretically oc- 
cur—consumers would pay higher rates 
than economically justified while in- 
vestors would receive an excessive re- 
turn. 

Would historical cost be applied as 
vigorously on the downside of the cycle 
as it has been applied on the upside? If 
the nation were to enter a long-term pe- 
riod of declining prices, would the regu- 


10 Federal Power Commission v. Hope Nat 
Gas Co. (1944) 320 US 591,51 PUR NS. 193. 
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latory bodies ignore the almost certain 
public demand for rate decreases by al- 
lowing utilities a valuation based on 
original cost of plant built during the 
postwar, high-cost construction period? 
The answer to these questions is obvious : 
It is “No.” 


iE j- favorite argument used by advo- 
cates of the historical cost formula 
is that this method of valuation makes the 
job of regulation more convenient and 
less difficult for the regulatory bodies. 
They are absolutely correct. Nothing 
could be simpler than to examine the ac- 
counting records of a company, find the 
book entries for the plant account,/make 
the necessary other accounting and for- 
mula adjustments (which I will mention 
later), and say, “This is it, boys.” It may 
make the task of regulation easier but 
only by happenstance does it ever result 
in equitable treatment of the regulated 
companies. When regulation is made so 
easy, it is not necessary to worry about 
whether qualified people are hired as 
regulators. No expert opinion is needed, 
or even wanted, if regulation is to become 
the mere application of a fixed formula to 
hold good even though changed condi- 
tions may make the results of such appli- 
cation seem ridiculous. 

There are those who admit that the 
historical cost method of rate base valua- 
tion may not be flexible enough to fit into 
changing economic conditions. How- 
ever, they say, it is not necessary to have 
a value rate base to overcome this inflex- 
ibility. 

They conclude that historical cost 
can result in equitable regulation if 
it is used with an adjusted rate of return 
which rises and falls as economic condi- 
tions warrant. It is true that, in theory, 
varying the rate of return would improve 
regulation in original cost jurisdictions. 
But, if so, why haven’t such variations 
taken place in some rate decisions during 
one of the worst inflations in our his- 
tory? The trend of decisions on rate of 
return has indicated a lower rate rather 
than the higher rate that would be logi- 
cally expected in time of inflation. 
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I* order to accept original cost as being 

equitable as well as easy to administer, 
it is necessary also to accept the eco- 
nomic assumptions of the 1930’s. These 
assumptions presumed that the economy 
was stagnant, that interest rates would 
stay on a downward trend, and that the 
opportunities for investment would de- 
cline. The implication was that, in the 
long run, money would tend to retain its 
value. These so-called Keynesian theo- 
ries also placed major emphasis on the 
demand side of the supply-demand equa- 
tion. It has been proved in recent years, 
that these assumptions are incorrect. The 
postwar expansion of all industry does 
not support the stagnation thesis. Inter- 
est rates have trended upward since late 
1947. Investment opportunities have cer- 
tainly not decreased. Money has not been 
a stable measure of value. 

The utility equity investor has had to 
bear the burden of the unsound economic 
assumptions involved in original cost 
theories. 

The utility companies have to share the 
blame for the adoption of this original 
cost theory of valuation. They did not 
vigorously fight its application in the be- 
ginning because price levels were rela- 
tively stable at that time. They were not 
farsighted enough to see how the use of 
this method might endanger the very 
foundations of private ownership in the 
utility industry. They are quite aware of 
the danger now. 


HE fact that original cost may not 

fill the bill in an inflated economy 
has received recognition in some recent 
telephone rate cases. For example, in 
1952 the circuit court set aside a deci- 
sion of the Indiana commission in the 
Indiana Bell Telephone Company" Case 
because no recognition was given to re- 
production cost. This year, the Illinois 
Supreme Court, for the same reason, set 
aside a commission decision in the II- 


linois Bell Case.” In the New England 


11 Indiana Bell Teleph. Co. v. Public Service 
Commission (1952) 93 PUR NS 480. 


12T}linois Bell Teleph. Co. v. Commerce 
Commission (1953) 98 PUR NS 379. 
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Telephone & Telegraph Company Case, 
the Maine Supreme Court, in 1953, set 
aside a commission decision which re- 
fused to let the company offer proof of 
current values and rising costs in evi- 
dence of the rate base and the need for 
higher rates. 

In other recent cases, the Maryland 
Supreme Court" reaffirmed that current 
cost of reproduction must be considered, 
and a Federal court in Texas issued an 
injunction against local regulation which 
has failed to consider reproduction 
cost. 

This change in thinking has been a 
long time coming, but it is very encour- 
aging to see the courts again take judicial 
note of the economic factors in rate base 
valuation. 


ow have the regulatory bodies han- 
dled the problem of rate of return 
under the freedom of action of the ad- 
ministrative phase? In the Bluefield 
Case, the Supreme Court had noted that 
utilities must compete with other indus- 
try in obtaining their investment funds 
and that the rate of return, to be fair, 
must necessarily reflect that competition. 
The Hope Case decision did not invali- 
date the findings in the Bluefield Case, 
but it did leave the door open to commis- 
sion discretion. And, as has been the 
case with rate base valuation, commis- 
sion discretion has not always been in 
line with sound economics. Very few 
commissions, in setting a rate of return, 
have shown interest in an examination 
of alternative investment opportunities 
outside of the utility field in order to al- 
low utility equity investors a rate com- 
parable with that of similar risk, non- 
regulated industries. 

The trend in regulation of rate of re- 
turn since the Hope Case has been, in 
many jurisdictions, either to maintain 
some fixed percentage, or to reduce the 
percentage allowed. Maintaining a fixed 


18 New England Teleph. & Teleg. Co. wv. 
SS Commission (1953) 98 PUR 


14Chesapeake & P. Teleph. Co. v. Public 
Service Commission (1952) 97 PUR NS 50. 


percentage rate and applying this rate 
against a historical cost rate base shows 
an utter disregard of economic trends. 
Reducing the percentage, when the rates 
earned by investors in unregulated indus- 
try have reached new highs, means that 
the utility equity investor has been left 
out in the cold. Not only does he not par- 
ticipate in the earnings of a boom econ- 
omy, but he finds that the real value of 
his investment has been diluted. 


N competitive industry the rate of re- 
turn received reflects the factors of 

pure interest, risk, financing costs, and 
reward for efficient management, plus an 
amount to be retained in the business. 
Therefore, if regulation is to be a sub- 
stitute for competition, the regulatory 
bodies are obliged to allow public utilities 
a rate of return which reflects these 
factors. 

The most recent trend has been to ac- 
cept historical cost of money as the sole 
yardstick of reasonableness in rate of re- 
turn determinations. Such a procedure 
was followed by the Federal Power Com- 
mission in the Northern Natural Gas,™ 
Colorado Interstate Gas,!® and Missis- 
sippi River Fuel’ cases. Cost of capital 
has never before been even a narrowly 
accepted sole measure of the rate of 
return. 

The fallacies of such a procedure are 
quite obvious. Limiting the rate of re- 
turn on borrowed money to the interest 
cost eliminates completely the leverage 
factor. This limits the appreciation pos- 
sibilities of the common stock. Using 
this formula puts a ceiling on potentiali- 
ties of per share earnings since a rise in 
the common stock market price would 
lower the earnings-price ratio and might 
force a rate decrease. Thus, you might 
say, the vagaries of the stock market 
would control rates. Using past cost to 
set future rates, especially in an infla- 


15 Re Northern Nat. Gas Co. (1952) 95 PUR 
NS 289. 

16 Re Colorado Interstate Gas Co. (1952) 95 
PUR NS 97. 

17Re Mississippi River Fuel Corp. (1952) 95 
PUR NS 435. 
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tionary period, is illogical, How would 
the continued application of this doctrine 
affect the gas companies’ expansion 
plans? The market weakness in natural 
gas equities after the Federal Power 
Commission rulings provides the answer. 
The cost of capital formula allows no re- 
ward for efficiency and, in fact, would re- 
sult in a higher rate for less efficient 
companies because of their higher cost of 
capital. 

The fallacies of this recent develop- 
ment have been discussed at length 
in a series of articles in the PUBLIC 
UTILITIES FoRTNIGHTLY, and have been 
reprinted in pamphlet form under the 
title, “Should Cost of Capital Limit a 
Utility’s Return?” 

Inequitable regulation has a tendency 
to spread. In six out of ten state com- 
mission rate decisions on Bell system 
subsidiaries in early 1952, the rate of re- 
turn was fixed more or less on the basis 
of cost of capital. In one case, however, 
the Illinois Supreme Court! upset a 
commission decision partially because of 
the commission’s use of cost of capital. 
Just last month, the Eighth U. S. Cir- 
cuit Court of Appeals upset the Federal 
Power Commission order in the North- 
ern Natural Gas Case and called it “un- 
just and unreasonable.” The Federal 
Power Commission has, apparently, al- 
ready abandoned its position on cost of 
capital and returned to the cost of serv- 
ice concept with its decision in the Texas 
Eastern Transmission interim rate settle- 
ment late last year. Perhaps the adverse 
publicity, stock market reaction, and de- 
termination of the natural gas companies 
to fight it out in the courts, has had some 
effect. 


URNING to depreciation, the regula- 

tory treatment of the depreciation 
reserve in relation to the rate base has 
run the gamut from no deduction 
through deduction of an engineering de- 
termination, deduction of an accounting 
reserve, and deduction of a computed 
amount. In the administrative phase of 


18]llinois Bell Teleph. Co. v. Commerce 
Commission (1953) 98 PUR NS 379. 
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regulation, again, the regulatory bodies 
have looked for the easy way out in their 
treatment of the reserve. Deducting the 
reserve from the historical cost rate base, 
which the Hope Case seems to allow, has 
simplified the regulatory computation of 
a rate base but is not in line with sound 
economics, equitable regulation, or value 
concepts in competitive, unregulated in- 
dustry. Such deduction is based on the 
questionable theory that the customer has 
a full equity in the depreciation reserve. 
Whatever equity the customer may have 
certainly arises only if: (1) the utility 
is able to make full use of these funds by 
reinvesting them in the business ; (2) the 
utility is already earning a fair rate of 
return; (3) the reserve is adequate to 
replace the property; and (4) there is 
some allowance made to compensate 
management for the responsibility of 
managing these funds. Few commissions 
take the trouble to make a full investiga- 
tion of the equity of the reserve deduc- 
tion when finding value for rate-making 
purposes. Yet competitive conditions 
would automatically adjust for these 
counterequities of the common stock 
investor. 


HE trend in depreciation accrual al- 

lowance has also been in the direc- 
tion of simplicity. Straight-line deprecia- 
tion of original cost has become the 
accepted formula for depreciation ac- 
counting. Depreciation allowance by this 
formula recovers only dollars and does 
not allow for real costs. The American 
dollar has certainly not been sanforized. 
Its shrinking value in recent years has 
placed a tight collar around the neck of 
the utility equity investor who finds that 
inadequate provision for replacement re- 
sults in misstated earnings and exhaus- 
tion of his capital investment. Use of this 
formula represents one more case of 
utility regulation going beyond what is 
necessary to approximate conditions in 
unregulated industry. Competitive in- 
dustry is able to recover value rather 
than original cost through the plow-back 
of earnings or by making special provi- 
sion for higher depreciation. The steel 
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industry, in particular, has recognized 
the inflation danger by provision of spe- 
cial reserves for higher replacement costs. 


EGULATION has gone quite deeply into 
the area of management through 
the substitution of mathematical formulae 
for what used to be the judgment of the 
utility management. The growing use of 
the so-called one-eighth formula for de- 
termining working capital to be allowed 
in the rate base is a case in point. When 
such a formula is applied in all cases and 
at all times it must result in inequitable 
regulation. What is adequate working 
capital for one company may be com- 
pletely inadequate for another. Working 
capital that is adequate now may not be 
adequate in the future. Placing a ceiling 
on the allowance limits the flexibility of 
decision which good management needs 
in order to take advantage of current con- 
ditions. It is the current economic and 
business factors which should determine 
a company’s need for working capital 
not a formula set by an administrative 
body which has neither the time nor the 
knowledge to judge such needs. Unreg- 
ulated industry has no such problem, 

A recent and very dangerous out- 
growth of this working capital formula 
has been the theory that alternative funds, 
such as Federal income taxes collected in 
advance of payment, should be used for 
cash working capital purposes. For ex- 
ample, the Federal Power Commission 
held, in the recent Alabama-Tennessee 
Natural Gas decision,’® that the com- 
pany’s working capital must be reduced 
by the cash collected in advance for pay- 
ment of Federal income taxes. The Mills 
plan, requiring a speed-up in payment of 
taxes, makes such deduction even more 
dangerous since companies are coming 
closer to a pay-as-you-go basis and a 
sharp down turn in revenue could put a 
company in a serious cash position. 


fk full use of tax funds for cash 
working capital is speculation, pure 
and simple. Regulation is supposed to 





19 Re Alabama-Tennessee Nat. Gas Co. 
(1952) 94 PUR NS 426. 
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ensure the financial integrity of utilities 
by requiring conservative financial prac- 
tice. 

Only the most speculative unregu- 
lated companies make full use of tax 
funds for cash working capital, and they 
sometimes get into financial difficulties 
because of this. If the regulators are go- 
ing to force utilities into such unsound 
and speculative financial practices, it will 
be necessary for them to recognize the 
increased risk to investors inherent in 
such practices. And, as risk increases, it 
follows that the investor’s reward for 
risk-taking must be increased if capital 
is to be attracted to the industry without 
penalty to the existing owners. 

Some state commissions have appar- 
ently followed the lead of the Federal 
Power Commission in scaling down al- 
lowances for cash working capital by de- 
ducting tax reserves. In recent cases in- 
volving United Fuel Gas,?° Chesapeake 
& Potomac Telephone,” and Pennsyl- 
vania Telephone,” the cash working 
capital was adjusted, or even eliminated, 
because of the amount of cash available 
through collection of Federal income 
taxes in advance of payment. 


NOTHER recent complication is that 
the regulatory lag in granting of 

rate relief imposes more new taxes on the 
utility equity investor when the company 
is earning less than a fair rate of return. 
Again, some commissions have not been 
disposed to grant rate relief when in- 
creased earnings would put the utility in 
the excess profits tax bracket. It is con- 
tended that the burden of a rate increase 
on the consumers would primarily bene- 
fit the tax collector. This would mean a 
great burden on the stockholder. Unreg- 
ulated industry can, to a large extent, 
pass on tax increases to the consumer. 
It may be argued that the same should 
hold true for the regulated companies, if 


20 Re United Fuel Gas Co. (1952) 95 PUR 
NS 65. 

21 Re Chesapeake & P. Teleph. Co. (1952) 
93 PUR NS 215. 

22 Pittsburgh v. Public Utility Commission 
(1951) 169 Pa Super Ct 400, 82 A2d 515. 
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such regulation is to be a true substitute 
for competition. 

During World War II, the heavy tax 
load which the utilities were forced to 
bear cut so deeply into the earnings of 
stockholders that Congress subsequently, 
in 1950, amended the new excess profits 
tax so as to give partial exemption to 
regulated utilities. 


_ the war began in Korea, Con- 
gress set up a program of rapid 
amortization of emergency defense fa- 
cilities in order to induce industry to take 
the risks inherent in investing in plant 
and equipment purely for defense pur- 
poses. Under the program, industry is 
able to write off certified plant in five 
years for tax purposes, and, therefore, 
receive a higher-than-normal income for 
those years. Unless, however, tax rates 
decline after the 5-year period, the only 
benefit received by a utility company is 
the use of interest-free funds for con- 
struction purposes during that period. 
Since taxes would be higher after the 
period of accelerated amortization, utility 
companies have asked for, and many 
state commissions have granted, permis- 
sion to normalize income by the amount 
of the tax saving, in order to provide a 
reserve to pay the future higher taxes re- 
sulting from the acceptance of fast amor- 
tization certificates. Many utilities have 
felt that, if the tax savings during the 5- 
year period were allowed to increase 
gross income, they would be forced into 
giving rate decreases. 

It is certainly illogical to use an act of 
Congress which was intended to induce 
investment in facilities for national de- 
fense to force rate decreases. The rate- 
payer was induced to do nothing. And, 
it is completely illogical to let the reduc- 
tion in taxes be reflected in net income, 
thereby misleading investors into paying 
higher prices for stock than they would 
if they realized the future tax liability in- 
volved. Yet, some regulators are advo- 
cating that these tax savings be reflected 
in income and that rates be reduced by 
amount saved, Such regulation goes far 
beyond substitution for competition. 
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NOTHER regulatory liability which 
has developed in the administrative 
phase is that of overlapping jurisdiction 
between Federal and state regulatory 
bodies. I covered this subject in my dis- 
cussion before this group in September, 
1950, so I will mention it only briefly 
now. Federal regulation was authorized 
by Congress under the commerce clause 
of the Constitution to fill in the gap in 
regulation caused by utilities operating 
across state lines. Since the early 1930's, 
the growth of Federal regulation in re- 
lation to state regulation has been in- 
creasing rapidly. Much of the growth has 
been in the direction of encroachment on 
the accounting, rate making, and other 
functions of the state commissions. Many 
cases could be cited as examples of Fed- 
eral encroachment, but I will refer you 
to just four—East Ohio Gas Company,” 
Jersey Central Power & Light Com- 
pany,** Arizona Edison Company and 
Central Arizona Light & Power Com- 
pany,25 and Mount Morris Gas Com- 
pany. This frequent conflict in juris- 
diction between state commissions and 
the Federal bodies places the utility man- 
agements in a difficult position. When 
regulation concerns itself with contro- 
versy over jurisdiction, the results often 
make for poor regulation. Regulation of 
this type is not concerned with finding the 
substitute for competition—it is just reg- 
ulation for the sake of regulation. 


HIS talk would not be complete un- 

less I brought out the fact that, 
though public utilities are monopolies in 
a legal sense, they are not free from com- 
petition in the business sense. Virtually 
all utilities have increasing direct compe- 
tition with other products, to say nothing 
of the indirect competition for the con- 


23 Federal Power Commission v. East Ohio 
Gas Co. (1950) 388 US 464, 70 SCt 266, 82 
PUR NS 1. 

24 Jersey Central Power & Light Co. v. Fed- 
eral Power Commission (1943) 319 US 61, 63 
SCt 953, 48 PUR NS 129. 

25 Re Arizona Edison Co., Re Central Ari- 
zona Light & P. Co. (1950) 84 PUR NS 3. 
an Re Mt. Morris Gas Co. (1942) 3 FPC 
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sumers’ dollar. An electric utility may 
have competition from the gas industry 
in its area, and vice versa. A gas utility 
may have competition from locally mined 
coal. In particular, many electric utili- 
ties face direct competition from private- 
ly owned industrial generating plants and 
other localities in the industrial develop- 
ment field. As such competition increases, 
the regulation of the market place in- 
creases. This is the soundest form of all 
regulation and it should be permitted to 
perform its economic function. However, 
as the regulation of utilities in the mar- 
ket place increases, the purpose in being 
of the regulatory agencies decreases. This 
concept requires acknowledgment in 
commission decisions if regulation is to 
act as a competitive substitute. 

Besides, competition from other busi- 
ness enterprise, regulated industry—par- 
ticularly in the field of electric power— 
is faced with increased competition from 
government and government-subsidized 
enterprise. The major growth and devel- 
opment of this form of competition took 
place during the administrative era of 
regulation. The economic and political 
philosophy of the 1930’s was the perfect 
breeding ground for the major growth of 
public power. The utility industry, be- 
cause of the financial manipulations in 
holding company securities and the at- 
tendant financial failures, was not in the 
good graces of the public. 


N such an atmosphere, the founding of 
the Tennessee Valley Authority took 
place. The “yardstick” idea was popular 
and received considerable publicity. It 
was felt that, by using the Tennessee Val- 
ley Authority as a measure of electric 
rates, the rates of the private electric 
utilities could be kept low. Sucha theory, 
though completely out of line with the 
monopoly basis for regulation, was wide- 
ly accepted at the time. Regulation by 
the use of public power projects as yard- 
sticks is unfair regulation although it may 
be good politics. It is not a good sub- 
stitute for competition. No public power 
project can ever be a real measuring de- 
vice as long as it is tax-exempt, or can 
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obtain construction money at government 
bond money rates, or can allocate part 
of its electric costs to flood control or 
navigation. 

The “yardstick” idea, though it still 
crops out now and then, has largely been 
abandoned by even the strongest advo- 
cates of Federal power ownership. The 
major danger of Federal power now 
comes from its direct competition with 
private utilities. When there is direct 
competition between government and 
private industry, the government will al- 
ways win because of the special priv- 
ileges granted to public enterprise. It is 
almost impossible for investor-owned in- 
dustry to meet a price which does not 
include taxes or equity capital costs. To 
illustrate this, more than 100 electric 
companies have gone under since 1933 
because of government competition. This 
is not regulation substituting for compe- 
tition—this is cutthroat competition sub- 
stituting for regulation. 


4 ee application of the preference 
clause of the Federal Power Act 


‘also has its effect. Since this clause pro- 


vides for the marketing of power from 
Federal power projects by first offering 
it to municipalities, rural electric co-op- 
eratives, and other public bodies, the bu- 
reau in charge has a perfect excuse for 
building transmission lines which dupli- 
cate those already set up by private com- 
panies. That is, they have the excuse if 
they can’t (or won’t) get a wheeling con- 
tract signed by the private companies. In 
many cases, it has been illustrated that 
they don’t even want wheeling contracts. 
After the transmission lines are built, a 
citizens’ group in a near-by city served 
by a private utility starts agitating to get 
some of the Federal “low-cost” power. 
The next step is the setting up of a mu- 
nicipally owned plant which buys out the 
private company. Thus, another investor- 
owned utility goes down under the grow- 
ing Federal power threat. 

The rural electric co-operative is an- 
other device which has been used to fur- 
ther the public power idea. The original 
purpose of the Rural Electrification Ad- 

















ministration was to help supply electricity 
to persons not receiving central station 
service. This purpose has not been ad- 
hered to in recent years with the co-op- 
eratives actually going after private util- 
ity customers. These subsidized co-ops 
are no longer content merely to own 
their own transmission lines, but are 
starting to build their own power plants. 


HERE is another important area in 

which Federal power activities in- 
terfere with private enterprise in the 
electric utility business—the area of ex- 
pansion of hydroelectric facilities. The 
Interior Department has claimed that the 
Federal government has sole develop- 
mental rights to power sites on navigable 
rivers. This claim has resulted in the 
holding up of expansion plans of electric 
utility companies. In the case of Roanoke 
Rapids and Hell’s Canyon, Interior saw 
fit to intervene in the granting of licenses 
to utility companies by the Federal Pow- 
er Commission and, in the Roanoke 
Rapids Case, the problem was carried all 
the way to the U. S. Supreme Court. In 
his legal brief, Mr. Chapman, then Sec- 
retary of the Interior, asserted that his 
interest in the case was “that of a com- 
petitor of Vepco in the sale of power .. .” 
The Supreme Court, in its decision in the 
Roanoke Rapids Case,?” however, upheld 
the right of the private companies to de- 
velop such sites. In the Hell’s Canyon 
Case, the new Secretary of Interior has 
withdrawn the objections of the Federal 
government to private development of 
hydro power on the Snake river. 

The proposed Niagara river redevelop- 
ment is another case in point. Five in- 
vestor-owned companies have banded to- 
gether to construct hydro facilities at 
Niagara Falls. The opponents of private 
development have exerted much pres- 
sure in Congress to get the project for 
the Federal government. Though plans 
for private construction provide for the 
same results as construction by the Fed- 
eral government with the added advan- 


27United States ex rel. Chapman v. Federal 
Power Commission (1953) 345 US 153, 73 S 
Ct 609, 97 PUR NS 129. 
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tages of increased tax revenues, the issue 
remains deadlocked. Federal power ad- 
vocates cannot even claim the issues of 
navigation or flood control to help them 


justify Federal development of this 


project. 


| Fn Federal competition and the 
interference with investor-owned 
utilities’ expansion plans increase the 
risk which the utility equity investor must 
face. Direct competition between mu- 
nicipally owned companies and investor- 
owned companies in some localities has 
the same result. Commissions should al- 
low for these factors where appropriate 
by adjusting rates to reflect the increased 
risk. 

If government pursued a strictly log- 
ical attitude, it would remember that 
monopoly has come to be regarded as the 
normal thing in the public utility field in 
order to produce the lowest cost of op- 
eration and the best service to the con- 
sumer, and, therefore, it would not con- 
template entering into competition. If 
we believe in government ownership of 
the utility industry, that is eventually 
what we can expect to have if direct com- 
petition from the government continues 
to grow. 

If, however, we still believe that in- 
vestor ownership of public utilities un- 
der effective regulation fits best with the 
concept of a free enterprise economy, we 
should ask the government to get out of 
the power business. 


N summary, what has happened in the 
last seventy-five years of public utility 
regulation? The legislative phase estab- 
lished the authority of state regulatory 
commissions. The judicial phase was 
concerned with the economic results of 
regulation so that application of the deci- 
sions of regulatory bodies would result 
in an approximation of what happened in 
competitive industry. The administra- 
tive phase has been largely concerned 
with making regulation the universal ap- 
plication of accounting formulae, thus 
giving more consideration to expediency 
than to equity. 
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Since the mid-1930’s, regulation has 
encroached more and more into the area 
of utility management. The pressure of 
Federal power activities, both from 
“yardstick” propaganda and direct com- 
petition, has taken its toll among the in- 
vestor-owned utilities. The increased 
taxation and inflated economic system 
have created pressures which many reg- 
ulatory commissions have been unwilling 
to face. Whereas, unregulated industry 
has been able to recoup increased costs 
by raising prices, the utility commissions 
have often found such price increases 
politically inexpedient. 

The result of the U. S. Supreme Court 
decision in the Hope Case has been a 
major departure from sound economics 
in the decision making of regulatory 
commissions. There has been a growing 
tendency to treat all utilities as marginal 
firms where no reward is allowed for dif- 
ferentials in management efficiency. In 
unregulated industry, profits are a meas- 
ure of differential performance. If a 
“fair profit” in the utility industry is to 
mean some standard rate of return on 
capital, the incentive to progress and 
efficiency will be removed. The removal 
of such an incentive negates the Amer- 
ican concept of profits which holds that 
society will be best served if those com- 
panies that are highly efficient are per- 
mitted to enjoy substantial profits where- 
as those that are only passable in this 
respect might be expected to gain only 
a moderate profit. Competition sees that 
such incentives are offered to unregulat- 
ed industry. The regulatory commissions 
should see that the same incentives are 
given to the utility industry. 


. courts have abdicated their re- 
view powers, except in instances of 
obvious inequities, on the presumption 
that the administrative bodies are able to 
make decisions in line with economic 
realities. This presumption does not hold 
as long as the formula concept of regula- 
tion gains unquestioned, and often un- 
justified, acceptance by the commissions. 

The utility equity investor has had to 
bear the brunt of the inequitable regula- 
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tion of recent years. Comparative figures 
for the unregulated industrials and the 
regulated utilities indicate the burden 
placed on the common stockholders of 
utilities. These figures show that the 
purchasing power of common stock earn- 
ings for industrial companies, on the 
average, had increased 28 per cent in 
1952 over what they had been in 1940. 
In the same period for utilities, on the 
average, purchasing power of their com- 
mon stock earnings had decreased 24 per 
cent. This is.regulation which goes much 
farther that substituting for free com- 
petition. 

Now that wé have seen what has hap- 
pened in the first seventy-five years of 
public utility regulation, what can be done 
to improve regulation in the next seventy- 
five years? 


— we need to re-examine the pur- 
pose of regulation. As Americans, 
we have accepted the belief that a com- 
petitive economic system is better than 
any other. We have accepted the con- 
cept that the utility industry is naturally 
monopolistic. We have accepted the 
principle that a monopoly should be reg- 
ulated because the normal competitive 
spur is absent. It logically follows then 
that the absence of competition, in the 
normal sense, is the only justification for 
regulation of public utilities. Regulation 
should be directed toward the accom- 
plishment of the major functions of com- 
petition which include: (1) promotion 
of technical progress; (2) promotion of 
efficiency; (3) regulation of profits; 
(4) minimizing of prices ; (5) promoting 
a better quality of goods and services; 
and (6) adjusting supply to demand. 
When regulation does not accomplish 
these goals, it is poor regulation. When 
regulation goes beyond these goals and 
sits in the chair of utility management, it 
is in conflict with the economic principles 
on which the nation is founded. It is 
then a step toward the planned society of 
Fascism or Socialism. I don’t believe that 
Americans want such a society. 

Second, we need to return to sound 
economics in regulation in order that the 
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purpose of regulation can be accom- 
plished. 

We must have trained people on 
the staffs of the regulatory agencies: 
people who will be able to make decisions 
which reflect the economic conditions of 
the times ; people who will search out the 
facts in each case and make findings in 
line with those facts ; people who will re- 
ject the formula method of regulation as 
being too inflexible ; people who will rec- 
ognize that while equitable regulation is 
an extremely difficult task it is not im- 
possible ; and finally people who will see 
that the utility investor is not forgotten 
in the regulatory process, 


Ben we should ask the Federal 
government to stop competing with 
the investor-owned utilities. The inher- 
ent monopoly characteristics of the util- 
ity business make this competition ex- 
tremely wasteful. Continued growth of 
Federal competition can only lead to full 
public ownership in the long run, for pri- 
vate enterprise cannot long exist in the 
face of the special privileges granted to 
government enterprise. Though there 
are those who hope that the Federal gov- 
ernment will eventually own and operate 
the utility industry, I firmly believe that 
the majority of Americans would find 
such ownership distasteful. 

Four, the encroachment of the Federal 
agencies on the regulatory functions of 
the state commissions should be stopped. 
Federal regulation has its proper sphere 
in the regulation of interstate commerce. 
That is the sphere in which it should re- 
main. 

If we are to have regulation function 
as a substitute for competition, state 
commissions are the proper agencies to 
carry out that purpose. They know the 
problems of the companies they regulate. 
They also know their responsibilities to 
the consumers. 


ODAY, we again have a changed po- 
litical atmosphere in this country. 
The new Federal administration has in- 
dicated that private enterprise in the util- 
ity industry will no longer be a “whip- 
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ping boy” for political purposes. This 
administration has stated often, and un- 
equivocally, that it believes in private 
enterprise wherever private enterprise 
can and wants to do a job. As an ex- 
ample of this new thinking in the higher 
ranks of the Federal government, let me 
read to you a quotation from a speech by 
Sinclair Weeks, Secretary of Commerce, 
made before The American Iron & Steel 
Institute on May 28, 1953: 


When regulation departs from its 
traditional role and encroaches on the 
field properly allocated to management, 
it may well slow down the progress 
and development of the industries be- 
ing regulated, 

This has happened and, as a result, 
the public has not received the best 
service at the cheapest price, which 
otherwise it could have received years 
ago. 

No group has been more unwisely 
and unfairly treated than the service 
industries. Yet the railroads, the power 
and light, the gas industries, and those 
furnishing communications employ 
millions of workers, dependent for 
livelihood on the success of these in- 
dustries, which are vital to all other 
industry and to the general consuming 
public, ... 

In regulating utilities and in manag- 
ing other things, it is cheaper for the 
public in the long run to have those 
that serve it well-fed and strong, rather 
than half-starved and weak. There are 
ways of getting good service out of the 
strong. No one can get it out of the 
weak. ... 

if the regulated industries are to 
render their full services to the na- 
tion, it is my judgment that the regu- 
latory bodies must allow earnings ade- 
quate to attract and support the equity 
capital they can use effectively for eco- 
nomics, improvement, and growth, ... 


HE atmosphere in which regulation 
must operate has thus been cleared. 
Therein lies a challenge which we, as 
lawyers in the field of utility regulation, 
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must meet. Let us help guide regulation 
into the proper channels where the sound 
application of the economic principles of 
the American system will result in equity 
for the investor and consumer. Let us 
educate the utility companies and the 


state commissions as to the purpose of 
regulation in a competitive society, In 
this manner, we will be able to help make 
the history of the next seventy-five years 
of public utility regulation one of prog- 
ress and fairness to all concerned. 





Epitor’s Note: Part II of the foregoing Appendix will be published 
in the next issue of Pustic UTILities ForTNIGHTLY, which will be out 
October 22nd. Part II will contain addresses at the Boston meeting of the 
Section of Public Utility Law of the American Bar Association given by 
the following speakers: John B. Prizer, general counsel, Pennsylvania 
Railroad Company, Philadelphia, Pennsylvania; Francis X. Welch, man- 
aging editor, Public Utilities Fortnightly, Washington, D. C.; Stuart 
F. Kosters, assistant appraisal manager, Stone & Webster Engineering 


Corporation, Boston, Massachusetts ; 


D. F. Houlihan, partner, Price 


Waterhouse & Company, New York, New York; and Albert H. Gordon, 
partner, Kidder, Peabody & Company, New York, New York. 
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WYOMING PUBLIC SERVICE COMMISSION 


Re Northern Utilities Company 
Docket No. 9146 Sub 1 
July 17, 1953 


PPLICATION by natural gas company for increase in rates; 
i \ increase authorized. 


Apportionment, § 6 — Natural gas company — Appliance business. 


Rates, 


Rates, 


1. The expenses of a natural gas company which is also engaged in the 
appliance business are properly allocated in a rate proceeding when direct 
merchandising costs are excluded from operating expenses and joint expenses 
are assigned to the utility business or the appliance department in proportion 
to the amount of time expended by employees rendering services to both 
departments, p. 3. 


§ 143 — Reasonableness — Cost of service. 


2. An increase in rates was allowed a natural gas company where the present 
rates had resulted in a net loss for the preceding year because of the increased 
cost of gas, materials, wages, and taxes, p. 4. 





§ 1 — Legal requirements — Formula. 


3. The Commission, in determining the rate structure of a utility, is under 
no legal obligation to employ or follow any specific formula, p. 4. 


Valuation, § 36 — Net investment cost rate base. 


4. Net investment cost should be used as a rate base standard in determining 
what are just and reasonable rates for a natural gas company, since this base 
is fair to both customers and investors, is practical and easily understood, 
is used by other regulatory bodies not otherwise bound by statute, and is 
acceptable to the courts, p. 4. 


Depreciation, § 66 — Natural gas company — Percentage allowed. 


5. An annual allowance of 3 per cent on a straight-line basis to cover de- 
preciable property of a natural gas company was deemed fair and reason- 


able, p. 6. 
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Valuation, § 313 — Cash working capital — Natural gas company. 
6. A cash working capital allowance sufficient to cover a 45-day period was 
included in the rate base of a natural gas company, in an amount equal to 
one-eighth of the annual operating expenses excluding taxes, interest, and 


depreciation, p. 


Valuation, § 300 — Natural gas company — Rate base — Materials and supplies. 


7. An allowance for moneys invested in materials and supplies was included 
in the rate base of a natural gas company so that the company could earn 


a return on its investment, p. 7. 
Return, § 101 — Natural gas company. 


8. A return of 3.84 per cent on a net investment rate base was deemed fair 
and reasonable for a natural gas company, p. 7. 


Rates, § 2 — Legislative function — Delegation of authority to Commission. 


Statement that utility rate making is essentially a legislative function which 
had been delegated to the Commission with a wide latitude to determine 


what is just and reasonable, p. 4. 


Rates, § 650 — Reasonableness — Standard used. 
Statement that although the Commission is not required to make any spe- 
cific findings of fact, in fairness to the utilities subject to regulation and the 
courts called upon to review the orders, the standard used in determining 
the reasonableness of rates should be set forth in the opinion, p. 4. 


Valuation, § 30 — Original cost — Evidence considered. 
Discussion of the use of an original cost rate base as substantiated by a his- 


torical cost appraisal, p. 5. 


* 


APPEARANCES: Edwin V. Magag- 
na, Joseph H. Galicich, Kenneth G. 


Hamm, Attorneys at Law, Rock 
Springs, appearing for applicant, 
Northern Utilities Company; no 


other appearances. 

3y the Commission: Pursuant to 
notice duly given in the manner direct- 
ed by the order of the Commission en- 
tered herein on April 30, 1953, this 
matter came on regularly for hearing 
before the Commission in the Council 
Chamber, City Hall, Rock Springs, 
Wyoming, on Monday, May 25, 
1953, at 10 o'clock a. M., upon the ap- 
plication of Northern Utilities Com- 
pany, hereinafter called the “appli- 
cant,” filed April 30, 1953, for an or- 
der authorizing it to place in effect 
certain proposed increased rates and 
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charges for natural gas service fur- 
nished to consumers at Rock Springs, 
Wyoming. The appearances entered 
of record at the hearing are set forth 
above. Whereupon, the company ad- 
duced oral evidence and introduced 
nineteen exhibits in support of its said 
application and the hearing was con- 
cluded. 


The Commission now having duly 
considered said application, the testi- 
mony and exhibits of record in sup- 
port thereof, the statements and rep- 
resentations of counsel with reference 
thereto, and being fully advised in the 
premises, hereby enters its opinion, 
findings, and order herein as follows: 


Nature of Operations 


Northern Utilities Company, appli- 
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cant herein, is a Wyoming corpora- 
tion, having its principal office and 
place of business at 441 South Center 
street, Casper, Wyoming; that it is a 
public utility and as such it provides 
natural gas service to consumers with- 
in the municipalities of Hudson, Lan- 
der, Riverton, Glenrock, Mills, 
Evansville, Casper, and Rock Springs, 
Wyoming. 

The Rock Springs system consists 
primarily of a 6-inch pipeline, ap- 
proximately 23 miles in length, ex- 
tending from the South Baxter Basin 
Field in Sweetwater county, Wyo- 
ming, to Rock Springs, Wyoming, 
and a distribution system within and 
near Rock Springs, Wyoming, con- 
sisting of a purification plant, mains, 
service lines, warehouse, and _ busi- 
ness office. These properties are phys- 
ically detached and _ geographically 
separated from the other utility prop- 
erties owned by Northern Utilities, 
and said Rock Springs properties in 
the main are operated as a separate 
and distinct entity. 

Northern Utilities Company pur- 
chases its supply of gas for distribu- 
tion within Rock Springs from the 
Mountain Fuel Supply Company, 
hereinafter called “Mountain Fuel.” 
The gas purchased by Northern Utili- 
ties Company from Mountain Fuel 
comes from wells located within said 
South Baxter Basin Gas Field. This 
gas is a “sour” hydrocarbon and same 
must be chemically treated to remove 
the sulphur and other impurities there- 
from before it is suitable for use as a 
commercial fuel. Northern Utilities 
Company accepts delivery of said gas 
into its said transmission line at two 
meter stations owned by Mountain 
Fuel and located in said gas field. The 


gas accepted by Northern Utilities 
Company at these points is transport- 
ed in its native state via said pipe- 
line to the purification plant owned by 
said company, located at its Rock 
Springs border station, where same is 
“scrubbed” before entering channels 
for distribution to Rock Springs con- 
sumers. 


Allocation of Expenses 


[1] Northern Utilities Company is 
also engaged in the appliance business 
at Rock Springs, Wyoming. The 
evidence shows that all direct expenses 
of the appliance business are charged 
to the appliance department and not 
included as expenses of the utility 
business. The evidence further shows 
that joint expenses between the utility 
business and appliance business are 
allocated upon the basis of a study 
made by Gordon J. Raab, an inde- 
pendent certified public accountant, as 
to the amount of time expended in 
each department by those employees 
whose services are not directly allo- 
cated, and as to the proper allocation 
of all other joint expenses. The por- 
tion allocated to the appliance business 
is deducted from the utility expense as 
shown by Exhibit 6. 


The Rock Springs proportion of the 
administrative expense of Northern 
Utilities Company has been computed 
by taking an average of the meter per- 
centage and the dollar volume percent- 
age as provided in our order entered 
in Docket No. 9146 on June 12, 1950. 
Also, the administrative expense prop- 
erly allocable to the appliance depart- 
ment has been deducted from the total 
allocated to the Rock Springs opera- 
tions and is not included as utility ex- 
pense. 
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Earnings 

[2] The matter of proper earnings 
for the applicant was last before the 
Commission on application filed by the 
applicant on July 13, 1949 (Docket 
No. 9146), culminating in the Com- 
mission’s order dated June 12, 1950, 
approving certain increases in rates to 
natural gas consumers at Rock 
Springs, Wyoming, which order was 
affirmed by the supreme court of 
Wyoming, September 2, 1952, — 
Wyo —, 247 P2d 767, upon appeal by 
the protestants in said docket. 

Northern Utilities Company, by its 
application filed herein, requests that 
it be permitted to establish and place 
in effect increased rates and charges 
for natural gas service furnished to 
consumers at Rock Springs, Wyo- 
ming, as set forth in its proposed new 
rate schedule, attached to said appli- 
cation as Exhibit 3. 
the evidence, and as set forth in Ex- 
hibit 7, attached to said application, 
said proposed rates, based upon esti- 
mated gas sales during the year, 1953, 
will produce a gross revenue of $321,- 
712.95; that the expenses, based on 
1952 operations, but taking into con- 
sideration actually known changes, 
will amount to $275,889.66, resulting 
in an operating net profit of $45,- 
823.29 before payment of taxes; and 
that after deducting income taxes in 
the sum of $23,838.11, the net earn- 
ings of the company will amount to 
$21,995.18. 

The operations of the Rock Springs 
Distribution System and Transmis- 
sion Pipeline show a net loss of $10,- 
867.52 for the year 1952, as set forth 
in Exhibit 2, attached to application, 
and that an increase in its rates and 
charges for natural gas service fur- 
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According to . 


nished to consumers at Rock Springs, 
Wyoming, is necessary in order to 
overcome increased expenses, particu- 
larly the increase in cost of gas, from 
7 to 9 cents per thousand cubic feet, 
and increases in wages, taxes, and ma- 
terials. Unless applicant is allowed to 
increase its rates and charges for nat- 
ural gas service to consumers at Rock 
Springs, Wyoming, its net operating 
revenue will not be sufficient to en- 
able it to earn a fair and reasonable 
rate of return on its investment in 
properties and facilities used and use- 
ful in providing such service. 


Rate Base 


[3,4] Utility rate making is essen- 
tially a legislative function. The legis- 
lature has delegated this duty to the 
Commission. In so doing, it has 
said: 

“In determining what are just and 
reasonable rates the Commission may 
take into consideration depreciation of 
plant, obsolescence of equipment, ex- 
pense of operation, physical and other 
values of the plant, system, business, 
and properties of the public utility 
whose rates are under consideration.” 
(Section 64-121, Wyo Comp Stats 
1945.) 

Thus, we are given a wide latitude 
in the matter of determining what are 
just and reasonable rates for a public 
utility. We are not required by law to 
employ and follow any formula for the 
purpose of fixing or testing the rate 
structure of utilities operating under 
our jurisdiction. When the previous 
application of this applicant was be- 
fore the supreme court of Wyoming 
(September 2, 1952), — Wyo —, 
247 P2d 767, 785, Justice Riner, in 














speaking of the rate-making formula, 
said: 

“Relative to contention No. 3 made 
by appellants as quoted supra, our at- 
tention is not directed to any Wyo- 
ming statute making (requiring) such 
employed ‘formula’ to be stated by the 
Commission i. 

Neither are we required to make 
specific findings of fact in our opin- 
ions, as in the case cited, 247 P2d, at 
p. 785, the court held: 

“Concerning contentions numbers 4 
and 5 objecting that the Commission 
made no findings as desired by appel- 
lants, it may be observed that the stat- 
utes quoted above nowhere prescribe 
stated findings as insisted by appel- 
lants, shall be prepared by the Com- 
mission.” 


However, in fairness to the utilities 
whose rates are regulated by us and 
the courts who may be called upon to 
review our orders, we deem it desira- 
ble and expedient to set forth in our 
opinion, in major cases, the method 
or standard used in determining the 
reasonableness or unreasonableness of 
the rates therein proposed or involved. 
\Ve have approved net investment cost 
as a rate base standard in determining 
what are just and reasonable rates for 
similar utilities (see Dockets Num- 
bered 9143 [1950] 83 PUR NS 84 
and 9142). Briefly, such a rate base 
is described as consisting of the aver- 
age investment in plant (original 
cost) devoted to utility service, less 
average depreciation reserves, plus av- 
erage investment (original cost) in 
materials and supplies, plus an allow- 
ance for cash working capital. We 
approve this type of rate base because 
we think it is fair to both the 


patrons of a utility and its investors, 
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because it is practical and easily 
understood ; because it is used by oth- 
er reyulatory bodies, not otherwise 
bound by statute; and finally because 
it has been approved by the courts. 
Colorado Interstate Gas Co. v. Fed- 
eral Power Commission (1945) 324 
US 581, 89 L ed 1206, 58 PUR NS 
65, 65 S Ct 829. We therefore find 
that net investment cost should be 
used as a rate base standard in deter- 
mining what are just and reasonable 
rates for applicant in this proceeding. 


Original Cost 


In our opinion in the previous 
hearing, we found that applicant failed 
to establish by competent evidence the 
original cost of the utility properties 
in service for natural gas consumers at 
Rock Springs, Wyoming. From the 
evidence in this hearing, it appears 
that the original part of the Rock 
Springs Distribution System and 
Transmission Pipeline was construct- 
ed by the Fremont Natural Gas Com- 
pany and the Sand Draw Pipe Line 
Company, subsidiaries of Producers 
and Refiners Corporation, at an actual 
cost of $286,357.27, and that the cost 
of land was $1,388.98 making a total 
of $287,746.25. This was further 
substantiated by a historical cost ap- 
praisal, prepared by Black & Veatch, 
consulting engineers, Kansas City, 
Missouri, introduced as Exhibit No. 
13, and testified in detail to by A. P. 
Learned of that firm. This appraisal 
was based on the detailed inventories 
of the Fremont Natural Gas Company 
and Sand Draw Pipe Line Company, 
which were attached to and by refer- 
ence made a part of the original bills 
of sale from said companies, photo- 
static copies of which were presented 
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as Exhibits 10—-A, 10—B, 11, and 12. 


A. P. Learned further verified the 
existence of said properties by an actu- 
al on-the-ground inspection. This 
historical cost appraisal shows an 
estimated total cost, exclusive of land, 
of $289,159, for the properties dedi- 
cated to public use by Fremont Natu- 
ral Gas Company and Sand Draw 
Pipe Line Company, and still in use 
in 1953. 

The evidence further discloses that 
in the year 1940 a study was made, as 
required by Federal Power Commis- 
sion Order No. 73, to restate the ac- 
counts of applicant in accordance 
with its uniform system of accounting 
for natural gas utilities, and that an 
examiner of the Federal Power Com- 
mission, after an examination of avail- 
able records and conferences with the 
independent certified public account- 
ants, accepted as original cost the 
figures herein submitted by the appli- 
cant. Since that time, the records of 
the Northern Utilities Company have 
been kept and its account numbers 
and classification have been in accord- 
ance with the uniform system pre- 
scribed by the Federal Power Com- 
mission. 


The applicant introduced Exhibit 
9, setting forth in detail by general 
classification and by year the additions 
made during the years 1926 to 1952, 
inclusive. The testimony of J. M. 
McIntire, president of applicant, and 
of Gordon J. Raab, certified public 
accountant, verifies the amounts 
shown on said exhibit for said years 
as being the actual cost of said addi- 
tions. The Commission, therefore, 
finds that the actual cost for the prop- 
erties dedicated to public use by Fre- 
mont Natural Gas Company and Sand 
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Draw Pipe Line Company, to be, in- 
cluding land, the sum of $287,746.25, 
and the actual cost of additions for 
the years 1926 to 1952, inclusive, to 
be, including land, the sum of $411,- 
845.63, or a total of $699,591.88. 


Depreciation 


[5] The original cost, including 
land, of properties dedicated to public 
use has heretofore been determined to 
be $699,591.88, and of this amount 
the sum of $4,482.36 is shown as land 
investment, leaving a depreciable in- 
vestment of $695,109.52. We find 
that the reserve for depreciation as of 
December 31, 1948, was the sum of 
$89,032.89, and for the years 1949 to 
1952, inclusive, the applicant has used 
a straight-line basis of 3 per cent per 
year, or the sum of $78,242.19, mak- 
ing a total reserve for depreciation as 
of December 31, 1952, of $167,275.08. 


We further find that, based on esti- 


mated gas reserves, the straight-line 
basis of 3 per cent per year is fair to 
both the applicant and its patrons for 
the years 1949 to 1952, inclusive, and 
the foreseeable future. 


Working Capital 

[6] In our order entered in Docket 
No. 9210, Re Plains Pipe Line Co. 
(1952) 96 PUR NS 587, 604, we 
said: 

“A utility must provide itself with 
funds with which to pay its operating 
expenses, exclusive of taxes, interest, 
and depreciation expense, that be- 
come due between the time it furnishes 
or performs a utility service and the 
time it collects therefor. These funds 
must be supplied by the owners of the 
utility, and, consequently, it should be 
allowed to earn an income return 














thereon. In utility parlance, such 
funds are known as ‘cash working 
capital.’ ” 

We find that an item of cash work- 
ing capital, sufficient to cover a 45- 
day period, should be included in ap- 
plicant’s rate base; and that the 
amount thereof should be a sum equal 
to one-eighth of its annual operating 
expenses, not including taxes, inter- 
est, and depreciation expense. Appli- 
cant’s estimated operating expenses 
for the year 1953, as set forth in Ex- 
hibit 7, to wit, $254,031.37, less prop- 
erty taxes of $3,780.69, is the sum of 
$250,250.68. It therefore appears 
that one-eighth of said sum or $31,- 
000 is a proper amount for cash work- 
ing capital. 


Materials and Supplies 


[7] The applicant has on hand at 
all times an inventory of chemicals, 
repair parts, materials, and supplies 
for use in its utility operations. Its 
funds are invested therein, and unless 
the cost thereof is included in its rate 
base, it does not earn a return there- 
on. The applicant, in Exhibit 5, sets 
forth the following: 


Inventory and Repair Parts ...... $3,000.00 
Chemical Inventory ............ . 2,000.00 
Materials and Supplies ........... 4,000.00 


We find this to be a reasonable 
amount, and approve a rate base al- 
lowance in the total sum of $9,000 for 
these items. 


Rate of Return 


[8] In order to determine rate of 
return, it is first necessary to deter- 
mine the rate base, then determine the 
earnings, and from the two calculate 
the rate of return. 


We have hereto- 
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fore determined the rate base as fol- 
lows: 


Original cost of properties dedi- 
cated to public use by Fremont 
Natural Gas Company and 
Sand Draw Pipe Line Com- 
pany, exclusive of land ...... 


$286,357.27 


NE Yh ed as a eee die ae 1,388.98 
ME oS aid eee eti ocean $287,746.25 
Additions, years 1926 to 1952, in- 
Be $408,752.25 
Land acquired 1926 to 1952, in- 
I is wees ciratuncutaronreds 3,093.38 
WE) on csavavenaenseneys $699,591.88 


Less Reserve for Depreciation, 


UE WE icv.csceescesss 167,275.08 

$532,316.80 

Cash Working Capital 31,000.00 
Inventory, Repair Parts, Chemi- 

cals, Materials and Supplies . 9,000.00 

: errr er $572,316.80 


The gross income as set forth in 
Exhibit 7 amounts to $321,712.95. 
This amount is obtained by applying 
the proposed increase to the actual 
gas sales for 1952, and adding there- 
to estimated income because of antici- 
pated 100 new customers. The ex- 
penses, based on 1952 actual expenses 
but taking into consideration actually 
known changes, will amount to $254,- 
031.37, and, depreciation based upon 
3 per cent straight-line method, will 
amount to $21,858.29, resulting in a 
net operating profit of $45,823.29 be- 
fore payment of taxes; and after de- 
ducting income taxes in the sum of 
$23,828.11, the net earnings of the 
company will amount to $21,995.18, 
or a return of 3.84 per cent on its net 
investment rate base above set forth. 

Considering all of the evidence in 
this proceeding, the Commission con- 
cludes and finds that said proposed 
rates and charges and the rules and 
regulations relating thereto are just 
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and reasonable; that the same should 
become effective as to service on and 
after July 20, 1953; and that an order 
should be entered herein accordingly. 


ORDER 


It is therefore ordered that the ap- 
plication of Northern Utilities Com- 
pany for authority to increase its 
rates and charges for natural gas 
service to consumers at Rock Springs, 
Wyoming, be, and the same is hereby, 
approved; and that the applicant be, 
and it is hereby, authorized to file a 


rate schedule, containing rates and 
charges and rules and regulations ap- 
plicable thereto, conforming to those 
set forth in Exhibit 3, attached to its 
said application ; 

It is further ordered that said rates 
and charges and the rules and regu- 
lations pertaining thereto, as set forth 
in said Exhibit 3, shall become effec- 
tive as to service on and after July 
20, 1953; and 

It is finally ordered that this order 
shall become effective as of the date 
hereof. 





UNITED STATES COURT OF APPEALS, THIRD CIRCUIT 


Panhandle Eastern Pipe Line Company 


Federal Power Commission 


Nos. 10639, 10761 
204 F2d 675 
April 30, 1953; rehearing denied June 9, 1953 


EVIEW of orders of Federal Power Commission requiring nat- 
R ural gas pipeline company to deliver substantially more gas 
than its system will carry; reversed. For decision in related case, 
see Panhandle Eastern Pipe Line Co. v. Federal Power Com- 
mission (CA3d 1953) 100 PUR NS post, p. 19, 204 F2d 
925; and see also the related decision in Michigan Consol. Gas 
Co. v. Federal Power Commission (CA3d 1953) 99 PURNS 

263, 203 F2d 895. 


Discrimination, § 8 — Powers of Federal Power Commission — Enlargement of 
gas facilities. 

1. The provisions of § 5(a) of the Natural Gas Act, 15 USCA §717d(a), 
which confer upon the Federal Power Commission power to direct the elimi- 
nation of unduly discriminatory and preferential practices, must be read in the 
light of and construed as subject to the proviso in §7(a), 15 USCA § 717f 
(a), that the Commission may not compel the enlargement of the transporta- 
tion facilities of a natural gas company, p. 13. 
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Statutes, § 17 — Reconciliation of sections — Natural Gas Act. 
2. All sections of the Natural Gas Act, if possible, must be reconciled so as 
to produce a symmetrical whole, p. 13. 


Service, §6 — Powers of Federal Power Commission — Enlargement of natural 
gas pipeline — Discrimination. 

3. An order of the Federal Power Commission requiring a natural gas 
pipeline company to eliminate discrimination against customers who are 
denied required service is beyond the power of the Commission when the 
order has the inescapable effect of directing the company to enlarge its 
system to the extent necessary to carry the amount of gas required for such 
customers, in view of the proviso in §7(a) of the Natural Gas Act, 15 
USCA §717f(a), depriving the Commission of authority to compel the 
enlargement of facilities, p. 13. 


On Rehearing 


Service, §5 — Powers of Federal Power Commission — Restoration of pipeline 
capacity — Natural gas. 
4. The Federal Power Commission has authority to require a natural gas 
pipeline company to restore a lateral to the capacity for which it was originally 
designed and authorized, and which it at one time had, so that more gas 
may be delivered to a customer entitled to receive gas, p. 18. 


Service, § 123 — Duty to maintain capacity — Natural gas. 

5. A natural gas company which has secured authority to construct or ac- 
quire a pipeline having a definite designed capacity has an obligation to 
maintain the pipeline so that it will be able to continue to deliver the volume 
of gas for which it was originally designed and approved; and if it de- 
velops that the company can safely and feasibly deliver a larger volume of 
gas through the line than it was designed to carry, this obligation of main- 
tenance includes the duty to keep the pipeline in condition to deliver the 
larger volume, p. 18. 


Service, § 5 — Powers of Federal Power Commission — Rehabilitation of facilities 
— Natural Gas Act. 
6. The Federal Power Commission, under § 7(a) of the Natural Gas Act, 
15 USCA §717f(a), may, if necessary or desirable in the public interest, 
direct a natural gas company failing to maintain its lines to improve its 
facilities by their rehabilitation and repair, or even reconstruction, to the 
extent necessary to restore them to their original designed and approved 
capacity or former actual capacity, as the case may be, since such action 
would not involve an enlargement of transportation facilities within the 
ban of the proviso in § 7(a), p. 18. 
Service, § 27 — Functions of court and Commission — Improvement of gas facili- 
ties. 
7. The question whether an improvement of the transportation facilities of 
a natural gas company involves the enlargement of those facilities, as dis- 
tinguished from their rehabilitation and repair, is a matter to be passed upon 
in the first instance by the Federal Power Commission, rather than the 
court reviewing a Commission order requiring additional gas service, re- 
gardless of the provision in § 7(a) of the Natural Gas Act, 15 USCA § 717£ 
(a), prohibiting the Commission from directing the enlargement of facilities, 


p. 18 
(McLaucHLn, CJ., dissents.) 
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Washington, D. C., Baker & Daniels, 
Indianapolis, Ind., Steptoe & Johnson, 
Washington, D. C., on the brief), for 
petitioner ; Lawrence R. Brown, Kan- 
sas City, Mo. (Paul R. Stinson, 
Stinson, Mag, Thomson, McEvers 
& Fizzell, Kansas City, Mo., on the 
brief), for Central West Utility Com- 
pany, intervenor; Robert L. Russell, 
Washington, D. C. (Bradford Ross, 
General Counsel, Bernard A. Foster, 
Jr., Assistant General Counsel, Fran- 
cis J. Walsh, Attorney Federal Power 
Commission, Washington, D. C., on 
the brief), for Federal Power Com- 
mission. 


Before Maris, McLaughlin, and 
Kalodner, CJJ. 


Maris, CJ.: Panhandle Eastern 
Pipe Line Company in the consoli- 
dated petitions for review now before 
us asks this court to set aside the same 
two orders of the Federal Power Com- 
mission which were involved in the 
two consolidated petitions for review 
filed by Michigan Consolidated Gas 
Company which we have just decided. 
Michigan Consol. Gas Co. v. Federal 
Power Commission (CA3d 1953) 99 
PUR NS 263, 203 F2d 895. The 
basic facts with respect to the orders 
in controversy are set out at length 
in our opinion in those cases and need 
not be repeated here. 

The petition filed by Panhandle to 
No. 10,639 seeks review of the order 
accompanying Opinion No. 218 of the 
Commission in so far as it directs Pan- 
handle within forty-five days to take 
steps to increase the capacity of its 
lateral pipeline running from Louis- 
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burg, Kansas, to Liberty, Missouri, 
sufficiently to eliminate what the Com- 
mission found to be discrimination 
against customers on that pipeline, by 
making it possible to provide them 
with the maximum volume of natural 
gas to which the Commission found 
they were fairly entitled. The petition 
also sought other relief not now perti- 
nent. The Liberty lateral had been 
built in 1928 and had been later ac- 
quired by Panhandle. It is a compar- 
atively low-pressure pipeline and the 
maximum volume of gas which Pan- 
handle had been able to deliver 
through it in a peak day was 20,925 
thousand cubic feet of which 7,741 
thousand cubic feet was delivered to 
Central West Utility Company and 
10,220 thousand cubic feet to Gas 
Service Company, a total of 17,961 
thousand cubic feet to those two com- 
panies. 

- Pursuant to Opinion No. 214 (see 
[1951] 89 PUR NS 280), Panhandle 
had contracted with several of its 
customers for gas to be delivered from 
the Liberty lateral but had declined to 
contract with Central West and Gas 
Service. These two customers had 
filed sworn statements, as authorized 
by Opinion No. 214, requesting max- 
imum daily deliveries from the Liberty 
lateral aggregating 27,375 thousand 
cubic feet. These requests, if acceded 
to by Panhandle, would have required 
a maximum daily delivery from the 
Liberty lateral of upwards of 30,000 
thousand cubic feet, approximately 50 
per cent in excess of its existing capac- 
ity. 

In the case of certain other lateral 
pipelines in the Panhandle system, 
Panhandle had contracted with cus- 
tomers for the delivery of maximum 
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volumes of gas in excess of the exist- 
ing capacity of the particular lateral 
and had, with the approval of the 
Commission, taken steps to increase 
the capacity of the lateral so as to meet 
the obligations to its customers thus 
undertaken.’ In the case of the Lib- 
erty lateral, however, Panhandle has 
declined to do so, taking the position 
that the enlargement of that lateral 
sufficiently to meet the demands of 
Central West and Gas Service would 
involve the unwarranted investment of 
a large amount of additional capital 
which it does not wish to devote to 
that purpose. In fact Panhandle had 
made application for leave to abandon 
its deliveries to Gas Service altogether 
and that application was pending when 
the orders here in controversy were 
made. The Commission, however, in 
Opinion No. 218 concluded that “Pan- 
handle’s failure and refusal to offer 
and afford customers served from 
various lateral facilities the same or 
similar service constitutes unlawful 
discrimination in service among cus- 
tomers, and undue preference and ad- 
vantage to some customers and undue 
prejudice and disadvantage to others.” 
Accordingly the Commission entered 
the order directing Panhandle to take 
appropriate steps within forty-five 
days to eliminate this discrimination 
which its first petition to review seeks 
to set aside. 

The petition filed by Panhandle to 
No. 10,761 seeks to review the order 
issued by the Commission on March 
5, 1952, in so far as it requires Pan- 
handle to deliver to its customers a 


maximum daily volume of gas in ex- 
cess of 850,000 thousand cubic feet, 
the approved capacity of its pipeline 
system, and to its customers on the 
Liberty lateral a maximum daily vol- 
ume in excess of the capacity of that 
lateral. Pursuant to Opinion No. 214 
Panhandle ultimately entered into 
contracts with all but four of its cus- 
tomers. These contracts called for 
the ultimate delivery of maximum 
daily amounts of gas aggregating 
811,634 thousand cubic feet. The 
four customers, Michigan Consol- 
idated Gas Company, Gas Service 
Company, Texas Gas Transmission 
Corporation, and Central West Utility 
Company, had filed demands for gas 
aggregating 275,000 thousand cubic 
feet per day in respect of which there 
had been allocated to them by Opinion 
No. 218 maximum daily deliveries 
aggregating 196,049 thousand cubic 
feet. The total ultimate maximum 
daily delivery of gas thus contracted 
for by Panhandle’s customers plus the 
amounts prescribed by the Commis- 
sion for the four customers with 
which contracts had not been made 
thus totaled 1,007,683 thousand cubic 
feet, which was 157,683 thousand 
cubic feet in excess of the designed and 
approved capacity of Panhandle’s 
pipeline system. 

In Opinion No. 218 the Commis- 
sion determined that Panhandle’s de- 
signed capacity would be insufficient 
to meet the firm requirements of its 
customers during the winter 1951— 
1952. It accordingly allocated Pan- 
handle’s system capacity among its 





1In Opinion No. 218 the Commission found 
that Panhandle had discriminated against its 
customers on both the Liberty and the Peoria 
laterals. In the case of the Peoria lateral after 
the filing of Opinion No. 218 on August 31, 


1951, Panhandle executed service agreements 
with its customers served from that lateral 
and later proposed to increase its capacity to 
the extent necessary to serve them. That 
lateral is accordingly not presently involved. 
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customers prescribing the minimum 
daily volumes which Panhandle would 
be required to deliver when the re- 
quirements of the customers exceeded 
850,000 thousand cubic feet. In its 
order issued March 5, 1952, this al- 


location was made effective until 
March 31, 1952. The Commission 
reiterated the statement made in 


Opinion No. 218 that “The Commis- 
sion does not expect, nor does it now 
intend, to issue further orders allocat- 
ing the capacity of Panhandle’s pipe- 
line system during ensuing winter 
periods.” By that order the Commis- 
sion put into force as of February 
20, 1952, the service agreements 
which Panhandle had made with its 
47 customers as well as the allotments 
of gas made by the Commission to 
the four noncontracting customers. 
Thereby the Commission in effect di- 
rected Panhandle for the winter 1952- 
1953 and thereafter until further order 
to deliver to its customers upon de- 
mand the full maximum amounts of 
gas called for by the contracts and by 
the order with respect to the four non- 
contracting customers, which in the 
fifth year of the contracts would ag- 
gregate 1,007,683 thousand cubic feet 
per day. 

The Commission took the view 
that, since Panhandle had contracted 
with forty-seven customers for the 
delivery of their requirements totaling 
ultimately a maximum of 811,634 
thousand cubic feet per day, it would 
be unduly prejudicial to and unreason- 
ably discriminatory against the four 
remaining customers and, therefore, 
in violation of the act for Panhandle 
to refuse them also their reasonable re- 
quirements. Accordingly the Com- 


mission directed Panhandle to con- 
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tinue in force the prior contracts of 
these four customers modified as pro- 
vided by its orders for the delivery 
of maximum daily amounts of gas 
aggregating 196,049 thousand cubic 
feet. It is clear that in so doing the 
Commission has required Panhandle 
to deliver gas substantially in excess 
of the designed capacity of its pipeline 
system. The Commission contends 
that it is nonetheless Panhandle’s duty 
under §$4(b) of the act, 15 USCA 
§ 717c(b), to do so in order to accord 
to its noncontracting customers the 
same treatment which it has under 
its contracts voluntarily accorded its 
other customers. While the Commis- 
sion does not say so its position nec- 
essarily implies a duty on the part of 
Panhandle to enlarge its pipeline facil- 
ities, if it is necessary to do so to 
carry out its duty in this regard. 


It will thus be seen that both peti- 


‘tions for review present the same basic 


question, namely, whether, in the case 
of a natural gas company which has 
engaged in undue discrimination by 
agreeing to deliver to one group of 
customers a larger proportion of their 
reasonable requirements than it is 
able, because of limited pipeline facil- 
ities, to deliver to other customers 
similarly situated, the act empowers 
the Commission, for the purpose of 
eliminating the discrimination, to 
order the company to deliver to its 
customers substantially more gas than 
its pipeline system is designed to 
carry, thereby necessarily requiring 
the company involuntarily to enlarge 
its gas transportation facilities. In 
considering this question we assume, 
without deciding, that Panhandle was 
guilty of undue discrimination against 
its four noncontracting customers, in 














violation of §§ 4(b) and 5(a)?® of the 
act, in agreeing to deliver all but about 
39,000 thousand cubic feet* per day 
of the capacity of its pipeline system 
to the other customers with which it 
had contracted. Also we note that 
under § 5(a) of the act, the Commis- 
sion is empowered to eliminate such 
undue discrimination as this by di- 
recting, as it did in Opinion No. 218 
with respect to the winter 1951-1952, 
that the maximum amounts of gas to 
be delivered to the contracting cus- 
tomers shall be reduced to the extent 
necessary to distribute the full capacity 
of the pipeline system fairly among all 
of Panhandle’s customers. As we 
have seen, that remedy was expressly 
rejected by the Commission with re- 
spect to the later years here involved. 

[1-3] The Commission concedes, 
of course, that the proviso of § 7(a)* 
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of the act expressly deprives it of au- 
thority to compel the enlargement by 
a natural gas company of its transpor- 
tation facilities in connection with the 
extension or improvement of such fa- 
cilities. It argues, however, that this 
proviso relates only to the extension 
or improvement of natural gas trans- 
portation facilities which the Commis- 
sion, acting under § 7, directs to be 
undertaken, and that it does not apply 
to an order entered by the Commis- 
sion under § 5(a) directing the elimi- 
nation by a natural gas company of a 
discriminatory practice as between ex- 
isting customers which is prohibited 
by § 4(b). 

We cannot accept the narrow con- 
struction which the Commission thus 
seeks to place upon the proviso of 
§7(a) of the act. On the contrary 
we think that the provisions of § 5(a), 





2“Section 4. . . 

“(b) No natural- -gas company shall, with 
respect to any transportation or sale of natural 
gas subject to the jurisdiction of the Commis- 
sion, (1) make or grant any undue preference 
or advantage to any person or subject any 
person to any undue prejudice or disadvantage, 
or (2) maintain any unreasonable difference i in 
rates, charges, service, facilities, or in any 
other respect, either as between localities or 


as between classes of service.” 15 USCA 
§ 717c(b). 
“Section 5. (a) Whenever the Commission, 


after a hearing had upon its own motion or 
upon complaint of any state, municipality, state 
Commission, or gas distributing company, shall 
find that any rate, charge, or classification de- 
manded, observed, charged, or collected by any 
natural-gas company in connection with any 
transportation or sale of natural gas, subject 
to the jurisdiction of the Commission, or that 
any rule, regulation, practice, or contract af- 
fecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or 
preferential, the Commission shall determine 
the just and reasonable rate, charge, classifica- 
tion, rule, regulation, practice, or contract to 
be thereafter observed and in force, and shall 
fix the same by order: Provided, however, 
That the Commission shall have no power to 
order any increase in any rate contained in the 
currently effective schedule of such natural- 
gas company on file with the Commission, 


unless such increase is in accordance with a 
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new schedule filed by such natural-gas com- 
pany; but the Commission may order a de- 
crease where existing rates are unjust, unduly 
discriminatory, preferential, otherwise unlaw- 
ful, or are not the lowest reasonable rates.” 
15 USCA § 717d(a). 

3 The four noncontracting customers had re- 
quested 275,000 thousand cubic feet per day 
and had been allocated 196,049 thousand cubic 
feet per day by the Commission. 

4“Section 7. (a) Whenever the Commission, 
after notice and opportunity for hearing, finds 
such action necessary or desirable in the public 
interest, it may by order direct a natural-gas 
company to extend or improve its transporta- 
tion facilities, to establish physical connection 
of its transportation facilities with the facilities 
of, and sell natural gas to, any person or 
municipality engaged or legally authorized to 
engage in the local distribution of natural or 
artificial gas to the public, and for such pur- 
pose to extend its transportation facilities to 
communities immediately adjacent to such fa- 
cilities or to territory served by such natural- 
gas company, if the Commission finds that no 
undue burden will be placed upon such natural- 
gas company thereby: Provided, That the 
Commission shall have no authority to compel 
the enlargement of transportation facilities for 
such purposes, or to compel such natural-gas 
company to establish physical connection or sell 
natural gas when to do so would impair its 
ability to render adequate service to its cus- 
tomers.” 15 USCA §717f(a). 
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which confer upon the Commission 
power to direct the elimination of un- 
duly discriminatory and _ preferential 
practices, must be read in the light of 
and construed as subject to the pro- 
viso in $7(a) that the Commission 
may not compel the enlargement of 
the transportation facilities of a nat- 
ural gas company. As the Supreme 
Court said in Federal Power Commis- 
sion v. Panhandle Eastern Pipe Line 
Co. (1949) 337 US 498, 514, 93 L 
ed 1499, 81 PUR NS 161, 171, 69 
S Ct 1251, 1260: 

“If possible all sections of the act 
must be reconciled so as to produce a 
symmetrical whole. We cannot at- 
tribute to Congress the intent to grant 
such far-reaching powers as implicit 
in the act when that body has endeav- 
ored to be precise and explicit in de- 
fining the limits to the exercise of 
Federal power.” 

So here we cannot hold that § 5(a) 
implicitly confers upon the Commis- 
sion the power to direct the enlarge- 
ment of natural gas transportation fa- 
cilities which Congress by $7(a) of 
the act expressly withheld. An order 
under § 5(a) directing a pipeline com- 
pany to deliver more gas than its sys- 
tem has capacity to transport has the 
inescapable effect of compelling the 
company to improve its system by its 
enlargement to the extent necessary 
to carry the amount of gas required. 
For to improve is to augment or en- 
hance in quantity as well as quality.® 
Such an order is, therefore, the equiv- 
alent of an order for the improve- 
ment of transportation facilities by 
their enlargement and as such is ex- 
pressly within the ban of the proviso 





5 Webster’s New International Dictionary, 
2d Ed., p. 1252. 
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of §7(a). Moreover, even in the ab- 
sence of the proviso of §7(a) there 
might well be a question whether the 
language of §5(a) conferred un- 
limited power upon the Commission to 
compel a natural gas company to em- 
ploy additional capital in the enlarge- 
ment of its transportation facilities. 
Compare Interstate Commerce Com- 
mission v. United States ex rel. Los 
Angeles (1929) 280 US 52, 74 L ed 
163, PUR1930A 376, 50 S Ct 53. 
In the light of §7(a) we are com- 
pelled to conclude that Congress meant 
to leave the question whether to em- 
ploy additional capital in the enlarge- 
ment of its pipeline facilities to the un- 
fettered judgment of the stockholders 
and directors of each natural gas com- 
pany involved. 

In Federal Power Commission v. 
Panhandle Eastern Pipe Line Co. 
supra, the Supreme Court held that 
under $ 1(b) of the act the Commis- 
sion has no jurisdiction over the pro- 
duction or gathering of natural gas. 
It would seem that Congress intended 
that the proviso of § 7(a) prchibiting 
the Commission from requiring the 
enlargement of transportation facil- 
ities for natural gas should be com- 
plementary to $1(b). For if the 
Commission could require a natural 
gas company to enlarge its transporta- 
tion facilities for the purpose of de- 
livering more gas through them, the 
Commission would be effectively reg- 
ulating the production and gathering 
of natural gas. Obviously such en- 
larged transportation facilities could 
not deliver additional gas unless it 
was produced and gathered. 

It was stated at bar, without con- 
tradiction, that since the passage of 
the Natural Gas Act in 1938 the Com- 














mission has never until the present 
case asserted power to direct a natural 
gas company to enlarge its transporta- 
tion facilities or to sell and deliver gas 
beyond the capacity of such facilities. 
As the Supreme Court said in Federal 
Power Commission v. Panhandle 
Eastern Pipe Line Co. supra, 337 US 
at p. 513, 81 PUR NS at p. 170, 69 
S Ct at p. 1260, with respect to the 
attempted exercise by the Commission 
of power in the field of production and 
gathering of gas: 

“Failure to use such an important 
power for so long a time indicates to 
us that the Commission did not believe 
the power existed.” 

The Commission urges that its 
orders here under attack are supported 
by Michigan Consol. Gas Co. v. Pan- 
handle Eastern Pipe Line Co. (CA 
6th 1949) 80 PUR NS 448, 455, 173 
F2d 784, 790. That case, however, 
did not involve the power of the Com- 
mission to compel an enlargement of 
transportation facilities. In that case 
Panhandle had already voluntarily 
sought and obtained authority from 
the Commission to install the facilities 
in question. Michigan Consolidated 
sought in an action brought in the 
district court to compel Panhandle to 
install a portion of the authorized fa- 
cilities which would be of particular 
benefit to it ahead of other portions 
with which it was not so directly con- 
cerned. The Commission, interven- 
ing in the district court, contended 
that it had primary administrative ju- 
risdiction to determine whether Mich- 
igan Consolidated’s request for prior- 
ity of installation of that part of the 
authorized facilities with which it was 
concerned would result in preference 
to or discrimination against one cus- 
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tomer over another or in preference 


or discrimination between classes. 
The court of appeals upheld the 
dismissal of the suit by the district 
court on this very ground, namely, 
that “Consolidated has not invoked 
the authority of the Commission to 
the full extent of its regulatory 
powers.” 

We conclude that it was beyond the 
power of the Commission by para- 
graph (E) of its order issued August 
31, 1951, accompanying Opinion No. 
218 to order Panhandle within forty- 
five days to take steps to eliminate dis- 
crimination in the service between the 
customers on its Liberty lateral and 
those on its other laterals by enlarging 
the facilities of the Liberty lateral. 
Paragraph (E) of the order of Au- 
gust 31, 1951, must accordingly be 
set aside. Likewise we conclude that 
the Commission was without power 
by paragraph (E) of the order issued 
March 5, 1952, to permit the service 
agreements between Panhandle and its 
contracting customers calling for daily 
maximum deliveries of gas ultimately 
aggregating 811,634 thousand cubic 
feet to take effect and at the same time 
by paragraph (F) of said order to 
direct Panhandle to provide its four 
noncontracting customers with maxi- 
mum daily deliveries of gas aggregat- 
ing 196,049 thousand cubic feet, the 
total of the two being in excess of 
the designated capacity of the pipeline 
system and the total maximum deliv- 
eries directed to be made from the 
Liberty lateral being in excess of the 
existing capacity of that lateral. 

Since the Commission has found 
that the failure of Panhandle to deliver 
this amount of gas to its four noncon- 
tracting customers would result in un- 
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due discrimination against them in 
favor of its contracting customers and 
since Panhandle did not in its brief 
or oral argument in this case ask us 
to pass upon this finding of discrim- 
ination we will set aside both para- 
graphs (E) and (F) of the order is- 
sued March 5, 1952, in order that the 
Commission may, if it finds such ac- 
tion appropriate, direct the elimina- 
tion of any such discrimination by the 
reduction of the maximum amounts of 
gas contracted for or claimed by Pan- 
handle’s customers to such amounts as 
will fairly distribute the existing ca- 
pacity of Panhandle’s system among 
its customers and the existing capacity 
of the Liberty lateral among the cus- 
tomers served from that lateral. 
It will be so ordered. 


McLaucuuiin, C.J. (dissenting) : 
I cannot agree that the orders of the 
Commission in these two cases should 
be reversed. The majority opinion 
reads the proviso of §$7(a) of the 
Natural Gas Act as a general limita- 
tion on the Commission’s powers and 
not merely on those powers granted 
by $7(a). It is stated that while 
§5(a) “. confer[s] upon the 
Commission power to direct the 
elimination of unduly discriminatory 
and preferential practices ‘ 
the Commission may not, in asserting 
this power, compel the enlargement of 
transportation facilities, and that its 
orders have “. the inescapable 
effect of compelling the company to 
improve its system by its enlargement 

” 


The Natural Gas Act was enacted 


in 1938 and, with one or two minor 
exceptions not here relevant, has not 
been amended since that date. It is 
admittedly in need of revision. One 
question arising under the act which 
requires clarification was posed col- 
laterally in Michigan Consol. Gas Co. 
v. Panhandle Eastern Pipe Line Co. 
(CA6th 1949) 80 PUR NS 448, 173 
F2d 784, and is presented here in 
clearer outline: the limitations on the 
Commission’s power to correct unlaw- 
ful discrimination. The sixth circuit 
found little, if any, precedent to aid 
it in determining whether the Com- 
mission’s power to correct such dis- 
crimination, if asserted in such a way 
as to amount to an order of enlarge- 
ment within § 7(a), would be beyond 
its jurisdiction. That court, however, 
in a well-reasoned opinion answered 
the question in the negative, thus con- 
cluding that the power under § 5(a) 


to correct discrimination prohibited 


by § 4(b) is not limited by the proviso 
of §7(a).1. With this conclusion I 
agree. Were the law otherwise there 
would in many cases be no effective 
means of eliminating the unreasonable 
differences in service and facilities 
which are forbidden by § 4(b). 

The above considerations aside, it 
would seem from the location of the 
proviso in §7(a) that it was meant 
to apply only to those situations where 
the Commission, finding “such action 
necessary or desirable in the public 
interest ” orders a_ natural 
gas company “to extend or improve 
its transportation facilities, to estab- 
lish physical connection” with the fa- 
cilities of other persons or municipal- 





1 Indeed, the court said in 80 PUR NS at 
p. 453, 173 F2d at p. 789: 

“Whatever may be the limits placed by the 
act upon the authority of the Commission in 
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other respects, it is clear that under § 717c¢(b) 
[§$4(b)] the authority of the Commission, in 
respect to undue preferences or advantages, is 
without limitation.” 

















ities, etc. Such orders have nothing 
to do with corrrecting or removing 
unlawful discrimination but deal with 
cases where in the public interest the 
Commission deems it desirable to ex- 
tend or improve service. Obviously 
the draftsmen of the act deliberately 
limited the power of the Commission 
in that type of case where the com- 
pany’s behavior is not subject to a 
corrective order, while refusing to im- 
pose similar restrictions in cases where 
it is. At any rate, had Congress in- 
tended to apply the limitation to all 
orders of the Commission including 
those designed to correct discrimina- 
tion, it could have included similar 
wording in the proviso of § 5(a), or 
at least have set out the restriction in 
a separate section or subsection so that 
its application to the entire act would 
clearly appear. 

Even if it be true that the proviso 
of §7(a) pervades the entire act, it 
is my opinion that the case should be 
remanded for a determination by the 
Commission on the question whether 
what Panhandle will have to do to 
comply with the orders of the Com- 
mission constitutes an improvement 
or extension on the one hand or an 
enlargement on the other, particularly 
as concerns that part of the order deal- 
ing with the Louisburg lateral. As 
the sixth circuit, in considering wheth- 
er the Commission or the courts 
should decide the question, said in the 
Michigan Consolidated Case, supra, 
at p. 453 of 80 PUR NS, at p. 788 of 
173 F2d: 

“The first question we have to deal 
with is whether what Consolidated 
wants done at the Edgerton station 
under command of court decree, con- 
stitutes on the one hand a mere ex- 
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tension or improvement, concededly 
within the power of the Commission 
to direct, or an enlargement which the 


Commission may not order. The act 
nowhere defines these terms and it is 
somewhat baffling to determine when 
and under what circumstances an ex- 
tension or improvement of facilities 
ceases to be such and becomes enlarge- 
ment. Be that as it may, it is never- 
theless clear to us that in the con- 
templation of an integrated facility 
extending across eight states, whether 
a few miles of extra pipe constitutes 
an enlargement or mere improvement, 
requires consideration of data and of 
facts and circumstances within the 
competency of the administrative au- 
thority entrusted with regulation rath- 
er than within the competency of the 
court. To inexpert judgment it may 
seem, without knowledge of such facts 
and circumstances, that the addition of 
pipe to an already existing and sin- 
gly considered pipeline might well be 
an extension, even though such pipe- 
line lies parallel to another and the 
two constitute a double pipeline. It 
is idle to argue that we must accept 
Consolidated’s designation of the con- 
struction desired by it at Edgerton as 
an enlargement, because at the hearing 
below there was no controversy about 
it. The Commission here challenges 
the designation, and in any event, we 
are dealing with a question of juris- 
diction and it is axiomatic that ju- 
risdiction may not be conferred upon 
a Federal court by consent.” 

By contrast, in reversing, this court 
assumes that an enlargement has been 
ordered by the Commission despite 
the fact that there are no Commission 
findings as to what must be done to 
correct the definite existing discrim- 
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ination on the Louisburg lateral and, 
of course, no findings either that the 
remedy, whatever it might be, would 
constitute an enlargement. More than 
that, since under § 7(a) improvements 
which are enlargements cannot be 
ordered by the Commission, the ma- 
jority, by interpreting “improve’’ to 
mean the equivalent of “enlarge”, has 
read the former term out of § 7(a), 
and under its view, out of the entire 
act. 


On Petition for Rehearing 


Maris, CJ.: 

[4-6] The Central West Utility 
Company, an intervenor in this case, 
has filed a petition for rehearing which 
calls for brief discussion. Its principal 
contention is that the inadequacy of 
the Liberty lateral to deliver the vol- 
ume of gas which the Commission’s 
order would require Panhandle to de- 
liver to Central West and other cus- 
tomers served from that lateral is due 
largely to the fact that Panhandle has 
allowed the lateral to fall into a con- 
dition of decay and disrepair. Central 
West urges that to the extent that 
the Commission’s orders here under 
attack require Panhandle to restore 
the Liberty lateral to the capacity for 
which it was originally designed and 
authorized and which it at one time 
had they are within the Commission’s 
authority. With this contention we 
agree. 

When a natural gas company, after 
securing the approval of the Commis- 
sion, has constructed or acquired a 
pipeline having a definite designed 
capacity it has an obligation in the 
public interest to maintain the pipe- 
line in such good order and repair as 
to be able to continue to deliver the 
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volume of gas for which it was origi- 
nally designed and approved. And if 
it develops that the company can in 
actual operation safely and feasibly 
deliver a larger volume of gas through 
the pipeline than it was designed to 
carry this obligation of maintenance 
includes the duty to keep the pipeline 
in condition to deliver this larger vol- 
ume of gas. If the company fails in 
its duty of maintenance the Commis- 
sion under § 7(a) of the act, 15 US 
CA §717f(a), may, if necessary or 
desirable in the public interest, direct 
the company to improve its facilities 
by their rehabilitation and _ repair, 
or even reconstruction, to the ex- 
tent necessary to restore them to 
their original designed and approved 
capacity or former actual capacity, 
as the case may be. For such 
action would clearly not involve an 
enlargement of transportation facili- 
ties within the ban of the proviso 
in §7(a). And the same may well 
be true of a direction for the use 
in operating a pipeline of improved 
facilities which will increase its carry- 
ing capacity, provided a physical en- 
largement of the pipeline itself is not 
involved. 

[7] We adhere, however, to the 
view expressed in the opinion of the 
court heretofore filed that the Commis- 
sion is prohibited by the proviso in 
§ 7(a) from directing an improvement 
of the transportation facilities of a 
natural gas company which involves 
the enlargement of those transporta- 
tion facilities, even though the purpose 
is to enable the delivery of more gas 
in order to eliminate undue discrim- 
ination between customers. Whether 
a given improvement does or does not 
involve a prohibited enlargement may 
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be a close technical question, however. 
We agree with the view expressed by 
our brethren of the sixth circuit in 
Michigan Consol. Gas Co. v. Pan- 
handle Eastern Pipe Line Co. (1949) 
80 PUR NS 448, 453, 173 F2d 784, 
788, that it is a question which should 
be passed upon in the first instance by 
the Commission. 

Here the Commission has _ not 
passed upon this question, since it took 
the view that it was empowered by 
§5(a) of the act to order the en- 
largement of the Liberty lateral by 
Panhandle regardless of the ban of the 
proviso in § 7(a), because it thought 


such action to be necessary to avoid 
undue discrimination among Panhan- 
dle’s customers. Its orders in this re- 
gard having now been set aside, the 
Commission will be free to reconsider, 
in the light of the opinions of this 
court, the extent to which it may law- 
fully require Panhandle to improve, 
and thereby to increase the present 
capacity of, the Liberty lateral. 

The petition for rehearing will be 


denied. 


McLaughlin, Circuit Judge, adheres 
to the views expressed in his dissent- 
ing opinion heretofore filed. 
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Panhandle Eastern Pipe Line Company 


Federal Power Commission 


No. 10897 
204 F2d 925 
April 30, 1953 


EVIEW of orders of Federal Power Commission denying per- 
R mission to reduce deliveries of natural gas; orders vacated 
so that Commission may reconsider application. For decision in 
related case, see Panhandle Eastern Pipe Line Co. v. Federal 
Power Commission (CA3d 1953) 100 PUR NS ante, p. 8, 
204 F2d 675; and see also the related decision in Michi- 
gan Consol. Gas Co. v. Federal Power Commission (CA3d 

1953) 99 PURNS 263, 203 F2d 895. 


Appeal and review, § 57 — Grounds for vacating orders — Changed conditions — 
Gas service. 

Orders of the Federal Power Commission denying an application by a pipe- 

line company for permission to reduce deliveries of natural gas to a dis- 

tributing company should be vacated, so that the Commission may reconsider 

the application in the light of existing circumstances, when the court in 
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another case has required the Commission to further review its allocation 
of gas from the existing facilities of the pipeline company. 


APPEARANCES: Harry S. Littman, 
Washington, D. C. (Scott & Littman, 
Washington, D. C., John S. L. Yost, 
New York city, Baker & Daniels, In- 
dianapolis, Ind., Steptoe & Johnson, 
Washington, D. C., on the brief), for 
petitioner; Charles V. Shannon, 
Washington, D. C. (Donald R. Rich- 
berg, Wheat, May & Shannon, Wash- 
ington, D. C., on the brief), for Mich- 
igan Consolidated Gas Co., inter- 
venor; James H. Lee, Detroit, Mich. 
(Paul T. Dwyer, Corporation Coun- 
sel, Detroit, Mich., on the brief), for 
city of Detroit, intervenor; Leonard 
Simons, Detroit, Mich. (Gerald K. 
O’Brien, Prosecuting Attorney, 
Wayne county, Detroit, Mich., on the 
brief), for county of Wayne, Mich., 
intervenor; Howell Purdue, Wash- 
ington, D. C. (Bradford Ross, Gen- 
eral Counsel, Bernard A. Foster, Jr., 
Assistant General Counsel and Louis 
Flax, Attorney, Federal Power Com- 
mission, Washington, D. C., on the 
brief), for Federal Power Commis- 
sion. 


Before Kalodner, Staley, and Has- 
tie, CJJ. 


Per CurtAmM: On June 21, 1951, 
Panhandle Eastern Pipe Line Com- 
pany (Panhandle) filed an application 
with the Federal Power Commission 
for permission to reduce, commencing 
January 1, 1952,) deliveries of natu- 
ral gas to Michigan Consolidated Gas 
Company (Michigan Consolidated) at 


Detroit from 125,000 thousand cubic 
feet per day to 87,500 thousand cubic 
feet per day. 

Following hearings in October and 
November, 1951, the presiding exami- 
ner, on February 28, 1952, issued his 
decision denying Panhandle’s appli- 
cation. Upon exceptions taken by 
Panhandle, the Commission issued its 
Opinion No. 229 and an accompany- 
ing order on June 20, 1952, affirming 
with modifications the decision of the 
presiding examiner. On August 14, 
1952, by Opinion No. 229-A, and an 
accompanying order, the Commission 
denied Panhandle’s application for 
rehearing. Panhandle petitioned this 
court to review the Commission's re- 
fusal to allow its application. 

It may be noted parenthetically that 


Panhandle’s application to reduce de- 


liveries to Michigan Consolidated was 
based upon a prior decision of the 
Commission in Re Michigan-Wiscon- 
sin Pipe Line Co. Docket No. G-669 
(see [1947] 6 FPC 1, 67 PUR NS 
427), a proceeding involving the issu- 
ance of a certificate of convenience 
and necessity to Michigan-Wisconsin 
Pipe Line Company, an affiliate of 
Michigan Consolidated, to supply 
natural gas to Michigan Consolidated 
in competition with Panhandle. Pan- 
handle contends (1) the Commission 
decided in Docket G—669 that effec- 
tive December 31, 1951, it would be 
under no obligation to deliver more 
than 87,500 thousand cubic feet of 





1 Michigan Consolidated purchased from 
Panhandle a maximum of 125,000 thousand 
cubic feet of natural gas per day at Detroit 
under a contract which expired December 31, 
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1951. It made additional purchases of natural 
gas from its affiliated pipeline, Michigan-Wis- 
consin Pipe Line Company. 
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gas per day to Michigan Consolidated 
at Detroit and that after that date 
the obligation to supply the remaining 
requirements of Michigan Consolidat- 
ed should rest upon Michigan-Wis- 
consin; and (2) Michigan Consolidat- 
ed and Michigan-Wisconsin had exe- 
cuted and filed with the Commission a 
service agreement obligating the lat- 
ter to supply the entire natural gas 
requirements of the former at Detroit 
in excess of 87,500 thousand cubic 
feet per day after December 31, 1951. 

According to Panhandle, the Com- 
mission’s decision in Docket G—669 
is res adjudicata with respect to its 
obligation commencing January 1, 
1952, and that fact made it obligatory 
on the Commission to grant its peti- 
tion of June 21, 1951, for permission 
to reduce its service to Michigan Con- 
solidated. 

Panhandle makes the further con- 
tentions that in denying its applica- 
tion the Commission misconstrued and 
misapplied the “public convenience” 
concept in a manner contrary to § 7 
(b) of the Natural Gas Act® and fur- 
ther that the Commission based its 
orders on hearsay evidence in viola- 
tion of §7(c) of the Administrative 
Procedure Act® and the Due Process 
Clause. 

The Commission urges here that 
Panhandle’s contentions are without 
merit and that “the present and future 
public convenience and necessity pre- 
clude the abandonment” of service 
sought by Panhandle. 


It should be noted that the city of 
Detroit, Michigan, the county of 
Wayne, Michigan, and Michigan 
Consolidated have intervened in sup- 
port of the Com.. ission’s position. 

It would serve no useful purpose to 
explore the respective contentions of 
Panhandle, the Commission, and the 
intervenors in view of our opinion this 
day in Panhandle Eastern Pipe Line 
Co. v. Federal Power Commission, 
Nos. 10,639 and 10,761 (CA3d 
1953) 100 PUR NS ante, p. 8, 204 
F2d pp. 675, 678, wherein we deter- 
mined that the Commission in var- 
ious orders affecting the geographic 
area involved “has required Pan- 
handle to deliver gas substantially in 
excess of the designed capacity of its 
pipeline system’; such orders neces- 
sarily imply ‘‘a duty on the part of 
Panhandle to enlarge its pipeline 
facilities” ; “the Commission may not 
compel the enlargement of the trans- 
portation facilities of a natural gas 
company” and accordingly required 
the Commission to further review its 
allocation of gas from the existing 
facilities of Panhandle. 

Inasmuch as the orders accompany- 
ing Opinions 229 and 229-A are di- 
rectly concerned by our disposition in 
Nos. 10,639 and 10,761, we will 
accordingly vacate such orders so that 
the Commission may reconsider the 
application of Panhandle to reduce de- 
livery to Michigan Consolidated in the 
light of existing circumstances. 





215 USCA §717 et seq. as amended, 15 
USCA § 717f. 
$5 USCA §1006(c) which provides: 
Every party shall have the right 


° to conduct such cross-examination as 
may be required for a full and true disclosure 
of the facts.” 
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NEW YORK PUBLIC SERVICE COMMISSION 


Re Long Island Rail Road Company 


Case 16287 
May 26, 1953 


PPLICATION by railroad for permission to change form and 
i \ period of commutation tickets; decision suspended pending 
outcome of related litigation. 


Rates, § 439 — Railroad — Federal and state jurisdiction. 
The Commission refused to pass on the application of a railroad seeking 
to change the form and period of its commutation tickets, where the railroad 
had previously applied to the Interstate Commerce Commission for a rate 
increase, until the courts determined whether the Interstate Commerce Com- 
mission or the state Commission had jurisdiction over the original rate 


proceeding. 


Eppy, Commissioner: By appro- 
priate tariff filings the Long Island 
Rail Road Company seeks to change 
the form of its commutation tickets to 
be used July 1, 1953, and thereafter. 
This proposal illustrates a most vicious 
practice in utility regulation which, if 
not checked, affords great danger not 
only to the users of the Long Island 
Rail Road but to all customers of the 
utility service both in this state and 
throughout the nation. This is the 
practice of taking advantage of the un- 
certain line of demarcation between 
Federal and state jurisdiction and play- 
ing the state regulatory body against 
the Federal and attempting to seek the 
forum which the railroad management 
believes will best serve its purpose. 

For a number of years there has 
been a tendency to increase Federal 
regulatory authority and to lessen that 
of the respective states. Many people 
have supported such a movement— 
some who believed that all powers 
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should be increasingly given to a cen- 
tralized Federal government, some 
who believed that state regulation had 
been too sensitive to the views of the 
public and some for other motives. 

For many years no one questioned 
the legal statement that this Commis- 
sion had authority to fix the fare for 
commuters on the Long Island Rail 
Road. Such fares, of course, were 
reviewable under certain circumstances 
by the Interstate Commerce Commis- 
sion and in all cases by the courts. 
Throughout the years there have been 
many cases before us involving the 
fares of the Long Island Rail Road. 
In each case the question of fares for 
transportation solely within the state 
was submitted to us; and in no case 
has any appeal ever been taken either 
to the Interstate Commerce Commis- 
sion or to the courts. 

Recently, however, the Pennsylvania 
Railroad (being the owner of the stock 
of the Long Island Rail Road) with 














RE LONG ISLAND R. CO. 


the co-operation of the supposedly 
neutral management of the Long Is- 
land applied directly to the Interstate 
Commerce Commission for an increase 
in fares. This Commission objected 
to this procedure and asked dismissal 
of the proceeding. That request was 
denied by the Interstate Commerce 
Commission and it has instituted hear- 
ings to determine whether there should 
be a fare increase. 

The Long Island now asks us for 
permission to change the form and pe- 
riod for which their tickets are to be 
used. Protestant commuters assert 
that such change will materially in- 
crease the revenues of the railroad. 
Thus, we have two revenue proceed- 
ings involving the same type of pas- 
sengers: one in a state and one in a 
Federal forum. 

The Interstate Commerce Commis- 
sion asserts its right to fix the amount 
of fares. We are asked to pass on the 
form of tickets. No division of respon- 
sibility could be more absurd. 

Good government requires that re- 
sponsibility and power go hand ir 
hand. No regulatory body should be 
asked to assert jurisdiction so shadowy 
or illusive that it cannot protect the 
public. 


+ 
i 


The proposal of divided responsibil- 
ity is a concept worthy of the tradi- 
tional Philadelphia lawyer and can 
serve no purpose except to confuse the 
public and bring the regulatory proc- 
esses into disrepute. 

If it is eventually determined by 
the courts that the Interstate Com- 
merce Commission has no jurisdiction 
to fix commuters’ fares in the first in- 
stance, then this Commission must act 
upon the pending application upon its 
merits. If, however, we are not upheld 
in Our position and the courts hold 
that the Interstate Commerce Commis- 
sion may, even in the first instance, fix 
the level of intrastate commuters’ fares, 
then it follows that good regulation 
requires that that Commission likewise 
fix the form of the tickets which also 
may have a substantial effect on the 
revenues of the company. 

The law of the case can then be 
cited from Holy Writ: “Hast thou 
appealed unto Caesar? Unto Caesar 
shalt thou go.” 

The filings should be suspended. A 
decision, of course, must wait until a 
determination by the courts as to 
whether the Interstate Commerce 
Commission or this Commission has 
jurisdiction in the first instance. 
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RHODE ISLAND SUPREME COURT 


New England Telephone & Telegraph 
Company 


Thomas A. Kennelly, Public Utility 
Administrator 


M. P. No. 1016 
— RI —, 95 A2d 886 
April 10, 1953 


a. to dismiss telephone company’s appeal from order fix- 
ing rates and charges; denied. 


Appeal and review, § 8 — Orders appealable — Separability of order. 
1. The denial of a utility’s proposed tariff, with directions that a new rate 
schedule be filed, that such new schedule be apportioned equitably among 
the various classes of service, and that the decision be effective forthwith, 
are but four parts or subdivisions of a single order, from which an appeal 
may be taken, and not four separate orders, p. 25. 

Appeal and review, § 8 — Revised tariff — Right of appeal. 
2. An order of the Public Utility Administrator which denied and dis- 
missed the proposed tariff of a telephone company and required the filing 
of a new rate schedule allowing partial rate relief was actually a fixing of 
rates and charges so as to permit an appeal by the aggrieved company, 
p. 25. 

Appeal and review, § 6 — Right to appeal from part of rate order while accepting 

benefits from another part. 

3. A telephone company may avail itself of a limited rate increase awarded 
it by the Commission without forfeiting the right to court review of the 
order denying its proposed rate increase, p. 25. 


Appeal and review, § 69 — Rate increase — Matters considered by court. 


4. A utility’s appeal from an order denying a proposed rate increase but 
allowing a lesser amount should not be dismissed on the ground that the 
utility, if successful in its appeal, would receive both the lesser amount au- 
thorized by the order and the original proposed tariff, since the disposition 
of the appeal is under control of the court and the amounts already received 
by the utility would be taken into consideration, p. 26. 


¥ 
APPEARANCES: Swan, Keeney & Ryan, Boston, Mass., for New Eng- 
Smith, Eugene J. Phillips and Mar- land Tel. & Tel. Co.; Thomas H. 
shall Swan, Providence, Charles Gardiner, Providence, pro se. 
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BAKER, Justice: The instant pro- 
ceeding was before this court on the 
motion of Thomas H. Gardiner, a 
person having an appealable interest 
therein, to dismiss an appeal by the 
New England Telephone and Tele- 
graph Company from an order en- 
tered by the Public Utility Adminis- 
trator fixing certain rates and charges 
for services furnished by such com- 
pany. A conditional order was duly 
entered by us January 21, 1953 deny- 
ing the motion. New England Teleph. 
& Teleg. Co. v. Kennelly (1953) — 
RI —, 98 PUR NS 84, 94 A2d 253. 
This opinion is in explanation of that 
order. 

[1] The proponent of the motion 
urged that it be granted for several 
reasons which we will discuss briefly. 
The essential basis of his first conten- 
tion is that the Public Utility Admin- 
istrator in effect made four separate 
orders in passing upon the matter be- 
fore him. We are unable to agree 
with that contention. It is our opin- 
ion that the Administrator entered 
only one order bearing a single num- 
ber and that it contained four parts or 
subdivisions. That order reads as fol- 
lows: 

“(6726) Ordered: That the tariff 
filing made by New England Tele- 
phone and Telegraph Company with 
the Public Utility Administrator of 
Rhode Island on November 23, 1951, 
designated as Docket No. 554, be and 
the same is hereby denied and dis- 
missed; and it is further 

“Ordered: That said New Eng- 
land Telephone and Telegraph Com- 
pany shall within thirty days from the 
date hereof file with said Public Util- 
ity Administrator of Rhode Island a 
revised schedule of telephone rates 


and charges, designed in a manner to 
provide said New England Telephone 
and Telegraph Company with addi- 
tional gross revenues not to exceed 
$1,168,000 annually; and it is further 

“Ordered: That the rates and 
charges contained in said tariff revi- 
sion shall be apportioned equitably 
among the various classes of service; 
and it is further 

“Ordered: That this order shall be- 
come effective forthwith.” 

[2] In support of the motion it 
was argued that the company was not 
a person aggrieved by any order of the 
Administrator fixing a rate, toll, or 
charge and hence it could not appeal 
to this court under the provisions of 
Gen. Laws 1938, Chap. 122, § 31, as 
amended by public laws 1949, Chap. 
2174, §31. In our judgment the ar- 
gument is without merit. Giving the 
statute a broad and reasonable con- 
struction the order, taken as a whole, 
fixed rates and charges and thus in its 
present form permitted one aggrieved 
to take an appeal. The first para- 
graph of the order denied and dis- 
missed the tariff filing made by the 
company. The result of that ruling, 
standing alone, was to keep in effect 
the existing rates and charges. See 
Gen. Laws 1938, Chap. 122, §45. 
The second paragraph, however, or- 
dered the company to file a new sched- 
ule of rates and charges designed to 
provide annually certain increased 
revenues. This was actually a fixing 
of rates or charges although not the 
one asked for by, or satisfactory to, 
the company. 

[3] Pursuant to that order, the lat- 
ter made such a new filing and the 
proponent of the motion contends in 
substance that by so doing and by thus 
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accepting partial relief it is estopped 
from prosecuting to this court its ap- 
peal from the Administrator’s order. 
Taking into consideration the nature 
of this proceeding and the circum- 
stances herein, it is our opinion that 
the company is not so estopped and 
that it is not foreclosed from taking 
and pressing its appeal by anything 
that the Administrator or the parties 
themselves have done. This question 
was recently passed upon in Chesa- 
peake & P. Teleph. Co. v. Public Serv- 
ice Commission (1952) — Md —, 97 
PUR NS 50, 93 A2d 249, and the 
court, after citing and reviewing the 
authorities, held that in a situation 
such as we have before us an appellant 
should not be put to an election but 
is entitled to accept the temporary re- 
lief given by the Administrator and 
thereafter may proceed with its appeal 
from his order. 

[4] It is also contended in support 
of the motion to dismiss that if the 
company should be successful in its 
appeal it will receive not only the $1,- 
168,000 allowed by the Administra- 
tor in his order but will receive in 
addition the amount of $2,150,000 
which it asked for in its original tariff 
filing and which the Administrator 
refused to allow. We see no basis for 
such contention and in our judgment 
the result suggested would not follow 
if the company’s appeal from the Ad- 
ministrator’s order is successful. The 
disposition of the appeal would be un- 
der the control of this court. If we 
ultimately determine that on the evi- 
dence the Administrator should have 


approved the tariff filing as originally 
made by the company, which has not 
been withdrawn, the amount the com- 
pany had already received pursuant to 
the Administrator’s order for another 
filing could properly be taken into 
consideration. 

Finally the proponent of the motion 
maintains that the company’s first 
seven reasons of appeal as they appear 
in the eighth paragraph of its petition 
on appeal are not properly set out in 
that they do not comply with the per- 
tinent provisions of the statute, Public 
Laws 1949, Chap. 2174, § 31, which 
require that such petition “shall fully 
set forth the specific reasons for 
which it is claimed that the order ap- 
pealed from is unlawful or unreason- 
able.” We have examined the rea- 
sons of appeal and are of the opinion 
that they sufficiently comply with the 
provisions of the statute in setting 
forth the specific reasons relied on by 
the company in questioning the valid- 
ity of the order appealed from. In 
this connection also the proponent of 
the motion contends that the Admin- 
istrator actually made four separate 
orders and that it is not clear from 
which one the company is taking its 
appeal. This is without merit since 
in our judgment, as already pointed 
out, the Administrator issued only one 
order which was divided into four 
parts. 

The proponent’s motion to dismiss 
the company’s appeal is denied and the 
conditional order previously entered 
herein is affirmed. 





100 PUR NS 











KENTUCKY PUBLIC SERVICE COMMISSION 


Blue Grass Rural Electric Cooperative 
Corporation 


Berea College 


Case No. 2520 
May 18, 1953 


OMPLAINT against electric company’s service extension into 
territory of co-operative; dismissed. 


Monopoly and competition, § 49 — Unauthorized extension — Invasion of territory. 
1. The fact that an electric company should have applied for a certificate 
before starting construction of a short extension in the immediate territory 
of an electric co-operative was not considered to be a factor bearing on the 
outcome of a complaint protesting such extension, since neither party had 
applied for, or received, such authority and service could have been supplied 
by either party, p. 29. 


Monopoly and competition, § 54 — Extension — Electric company and co-operative. 
2. Extension of electric facilities across the facilities of a co-operative was 
approved where the co-operative did not have exclusive authority to serve 
the territory, where there would be no duplication either in the sense of 
parallel facilities or excessive investment in relation to efficiency or an un- 
necessary multiplicity of physical property, where the construction would 
lend itself to looping with other company lines permitting better service, 
and where the territory in question had been approved for annexation to 
the municipality served by the company, p. 29. 


Monopoly and competition, § 50 — Extension— Patrons’ preference — Electric 
company. 
3. Customer preference as to electric service should be given consideration 
where two companies seeking to serve the same area, have approximately 
equivalent service, and are ready, willing and able to serve, and where the 
location is such that the area cannot be definitely fixed as belonging to either 
one or the other, p. 30. 


Certificates of convenience and necessity, § 29-— When required — Extension — 
Complaint against invasion of territory. 
Statement that ordinarily an electric extension of 850 feet does not require 
a certificate, but an application should be made where another utility is in 
the immediate territory and there is a possibility that a conflict will arise, 
? 
p. 29. 


Su 
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By the Commission: This pro- 
ceeding arises out of a complaint filed 
by the Blue Grass Rural Electric Co- 
operative Corporation (hereinafter 
referred to as “Blue Grass’) against 
Berea College (hereinafter referred to 
as “Berea”). The complaint alleges 
that Berea has started construction of 
an electric distribution line outside 
the city limits of the city of Berea, 
extending northward on the west side 
of highway 25. 

It further alleges that the extension 
was begun without the necessary cer- 
tificate of public convenience and ne- 
cessity from the Public Service Com- 
mission; that it was not an ordinary 
extension of Berea’s existing system; 
that it invaded territory previously 
certificated to Blue Grass for service, 
and that, in doing so, it will result in 
duplication of the existing system of 
Blue Grass. 

The answer of Berea denied the 
allegations of the complaint, and the 
issues thus presented were heard by 
the Commission on February 25, 
March 13, and April 21, 1953. 

This proceeding is similar to other 
disputes that have risen between pri- 
vately owned utilities and rural elec- 
tric co-ops over who shall serve a par- 
ticular customer or a particular seg- 
ment of territory. 

The parties to this proceeding have 
placed in issue two questions: 

(1) Whether the line in question 
here was constructed before the neces- 
sary authority was obtained from the 
Public Service Commission. 

(2) Whether the line will duplicate 
existing facilities in the area. 

In so far as it is pertinent here, KRS 
278.020 reads as follows: 

“No person shall begin the con- 
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struction of any plant, equipment, 
property, or facility for furnishing to 
the public any of the services enumer- 
ated in KRS 278.010, except ordinary 
extensions of existing systems in the 
usual course of business, until such 
person has obtained from the Public 
Service Commission a certificate that 
public convenience and necessity re- 
quire such construction.” 

The record herein discloses that 
the Commission has entered no order 
authorizing the construction of the 
line in controversy. It remains to de- 
termine whether it is an ordinary ex- 
tension of the existing system which 
could be constructed without specific 
authorization from this Commission. 

Berea has been rendering electric 
service in the city of Berea since 1905. 
During the course of the years, it has 
extended its lines throughout the city 
and beyond the city limits. The ex- 
hibits of Berea filed at the hearing on 
March 13, 1953, show two lines ex- 
tending north and northwestward 
beyond the city limits of 3,900 feet 
and 6,600 feet respectively. These 
two lines are on either side of the line 
which is in question here. Other lines 
of Berea radiate from the city in a 
southeasterly and southwesterly direc- 
tion. Indeed, the testimony shows 
that 43 per cent of Berea’s customers 
are outside the city limits. The line 
in controversy was extended a dis- - 
tance of 850 feet in order to serve a 
Standard Oil service station then being 
constructed. It is also the purpose 
of Berea to serve a subdivision owned 
by the Berea Realty Company that is 
directly across the road from the serv- 
ice station. The testimony shows 
that this line is an extension of a line 
which was built in 1923 and rebuilt 














BLUE GRASS RURAL ELEC. COOP. CORP. v. BEREA COLLEGE 


in 1931. The other lines of Berea in 
the vicinity were built at approxi- 
mately the same time. 

[1] Under most circumstances an 
extension of 850 feet is not an exten- 
sion that would ordinarily require a 
certificate of convenience and neces- 
sity. It is frequently necessary for 
electric utilities to extend their lines 
much longer distances than this in the 
everyday course of business. To re- 
quire applications for certificates of 
convenience and necessity for exten- 
sions of this length would unduly bur- 
den and delay their operation. Here, 
however, where another utility is in 
the immediate territory and there is 
the possibility that a conflict will 
arise over the construction of the line, 
application should have been made to 
the Commission before the construc- 
tion was started. However, since 
neither of the parties to this contro- 
versy has applied for, nor received, a 
certificate to serve this particular area 
and since service can be made avail- 
able by either party, that factor should 
have no bearing on the ultimate out- 
come here. 

[2] Blue Grass, however, alleges 
that this extension is in territory pre- 
viously certificated by this Commis- 
sion to Blue Grass and is a duplication 
of the existing system of the co-op. 


The record shows that Blue Grass 
has a distribution line to the west of 
highway 25. From that line there are 
a number of lateral extensions, one of 
which extends across highway 25, in 
the immediate vicinity of the territory 
in question. Apparently these lines 
were constructed under the theory 
that they were ordinary extensions of 
the existing system for the record dis- 
closes that Blue Grass does not have 


certificates specifically authorizing the 
construction of these lines. Generally, 
the lines of Blue Grass in this area are 
between the lines of Berea extending 
north and northwestward from the 
city limits. 

In this case, as in the case of Monti- 
cello Electric Light Co. v. South Ken- 
tucky Rural Electric Co-op. Corp. 
(1952) 96 PUR NS 158, the territory 
involved is overlapping having grown 
up as a result of numerous “ordinary 
extensions,” and no definite dividing 
line can be made between the territory 
of Berea and the territory of Blue 
Grass. It does seem clear from the 
record, however, that Blue Grass does 
not have an exclusive certificate to 
serve this area. 

The record is equally clear that 
there will be no duplication of the ex- 
isting distribution lines of Blue Grass. 
In order to serve the Standard Oil 
service station and the Berea Realty 
Company, both Berea and Blue Grass 
will have to construct additional lines. 
The fact that Berea must cross an 
existing distribution line of Blue Grass 
does not of itself justify the allegation 
that this line is a duplicating one. 
There are other lines in the area 
where the converse of this situation is 
true and the construction here appears 
to be quite satisfactory from a service 
and safety standpoint. 

In view of the fact that approxi- 
mately the same amount of construc- 
tion will be incurred by either party, 
there will be no duplication either in 
the sense that the proposed facilities 
parallel existing facilities or in the 
sense that the contested construction 
will involve an excessive investment 
in relation to efficiency or an unneces- 
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sary multiplicity of physical proper- 
ties. 

Indeed there was testimony that the 
line of Berea would be more efficient 
in that it would lend itself to looping 
with the other lines of Berea extend- 
ing beyond the city limits in this area 
and would permit better service as far 
as voltage regulation and continuity 
of service are concerned. 

Two other factors require a deci- 
sion in favor of Berea. One of these 
is that the city of Berea is in the 
process of annexing the subdivision in 
question. The ordinance has been 
passed the requisite number of times, 
and the city has filed suit in Madison 
circuit court to obtain approval of the 
annexation. The rest of the city is 
already served by Berea. 

[3] The second factor is that the 
owners and developers of the subdivi- 
sion have come before the Commis- 
sion and stated very definitely that 
their preference for service was 


Berea. Again, as we stated in the 
Monticello Case, “‘where both com- 
panies have approximately equivalent 
facilities, where both companies have 
the ability to serve and are ready and 
willing to serve, and where the loca- 
tion is such that it cannot be definitely 
fixed as belonging to either one or the 
other, then customer preference is cer- 
tainly to be given some considera- 
tion.” 

In view of the foregoing, the Com- 
mission finds: 

(1) The extension does not invade 
territory previously certificated by 
this Commission to Blue Grass. 

(2) The extension will not dupli- 
cate any of tlie existing system of Blue 
Grass. 

It is therefore ordered: 

(1) Berea is hereby authorized to 
serve the area here in controversy. 

_ (2) The complaint of Blue Grass 
be and hereby is dismissed. 
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NEBRASKA STATE RAILWAY COMMISSION 


Re Cozad Mutual Telephone Company 


Application No. 19379 
May 29, 1953 


PPLICATION by telephone company for authority to increase 
y \ rates on certain classes of service; granted. 


Return, § 111 — Telephone company. 


Proposed telephone rates that would yield a return of 5.75 per cent were 


considered fair and reasonable. 


By the Commission: This appli- 
cation was filed on May 1, 1953. 
Authority is sought to increase rates 
on certain classes of telephone service 
in and around Cozad, Nebraska. 

On date of May 1, 1953, a public 
notice was issued setting forth the 
details of the case and inviting inter- 
ested persons to make known their 
views to the Commission prior to 
May 29, 1953. Notice was sent to 
public officials, commercial clubs, and 
the newspapers serving the area. The 
case had also been advertised by the 
applicant in the newspapers circulated 
in the area. No objections have been 
indicated from any source. On date 
of May 6, 1953, the Commission re- 
ceived a letter from the secretary-man- 


Class of Service Present Rate 


B-1 $4.75 
R-1 2.75 
R-2 2.25 


Service Station 7.00 (annual) 


The above rates are set forth on the 
gross basis. The rates for B—1, R-1, 
and R-2 are subject to a 25 cent per 
month discount if paid on or before 
the fifteenth of the current month 


~=2 


ager of the Cozad Chamber of Com- 
merce in which the directors of the 
Cozad Chamber of Commerce unani- 
mously went on record in support of 
the application. 

The Cozad Mutual Telephone Com- 
pany is owned and operated by Mr. 
Mark D. Young, Cozad, Nebraska. 

Applicant provides common battery 
type service to 888 company-owned 
stations and provides switching serv- 
ice to 405 service stations. All of 
applicant’s telephone lines are metal- 
lic. 

A table of present and proposed 
gross monthly rates by classes of serv- 
ice, station count, and showing the 
increase per month is as follows: 


Proposed Rate Increase 
$6.25 $1.50 
kh 1.00 
3.25 1.00 


10.00 (annual) 3.00 (per year) 


billed. Service station. rates are sub- 
ject to a semiannual discount of 50 
cents if paid during the first month of 
the semiannual period billed. 

Based upon present station develop- 
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ment, the proposed rates will produce 
additional gross revenue of $12,153 
per year. 

Under the rates proposed appli- 
cant’s total annual telephone operating 
revenue is estimated to be $51,041.95. 
Total annual telephone operating ex- 
pense is estimated to be $40,538.17 ex- 
clusive of taxes estimated to be $3,- 
526.79 which will result in a net 
return per year of 5.75 per cent upon 
an adjusted net book rate base of 
$121,419.64. 

Applicant has experienced a large 
demand for telephone service in and 
around Cozad, Nebraska, and in order 
to meet this increased demand it has 
been necessary to expend large sums 
of money for capital improvements 
since the year 1945. Applicant pro- 
poses to expend an additional $36,000 
during the year 1953 for larger cable 
facilities and the installation of an 
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additional position on the present 
switchboard. The material for this 
project has been purchased and the in- 
stallation work was started on May 
1, 1953. 

Increased maintenance and traffic 
expenses prompted the filing of this 
application. It is apparent that appli- 
cant cannot continue without rate re- 
lief. It is noted that applicant has 
not had a general rate increase since 
the year 1931. 

Upon consideration of the applica- 
tion, the files, and records, the Com- 
mission is of the opinion and finds that 
the application is fair and reasonable, 
is compatible with the public interest, 
is necessary, appropriate for, and con- 
sistent with the proper performance by 
applicant of service to the public as 
a wire common carrier, and should be 
granted. 
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Light’s Diamond Jubilee ‘lo Be 
Celebrated In 1954 


gg Diamond Jubilee will be celebrated 
throughout the country in 1954 by the elec 

trical industry, to mark the 75th anniversary of 
the invention of — first practical incandescent 
lamp by Thomas Edison, it was announced 
recently by “soles H. Blake, chairman of 
the planning group of Light’s Diamond Jubilee 
Committee. Plans are being started for nation- 
wide observances culminating on October 21, 
1954, the Blake said 

All segments of the electrical industry, in- 
cluding electrical manufacturers, wholesale and 
retail appliance dealers, light and power com- 
panies and other groups and organizations are 
expected to participate in the Light’s Diamond 
Jubilee celebra They will co-operate in 
community celebrations of the Jubilee through- 
out the country and in several Jubilee events of 
national importance. 

Light’s Diamond Jubilee Committee is now 
being expanded, Mr. Blake said, and the full 
membership will be an nounced in the near fu- 
ture. The Committee’s work to date has been 
done by electrical industry representatives un- 
der the direction of the planning group which 
included Mr. Blake who is president of Public 
Service Electric and Gas Company, Newark 
Ralph J. Cordiner, president of General Elec- 
tric Company, New York; B. L. England, past 
president of Edison Electric Institute; P. H. 
Powers, president of West ye Power Com- 
pany, Pittsburgh; Gwilym Price, president 
of Westinghouse Electric a Pittsburgh; 
and Justin R. Whiting, president, Association 
of Edison Illuminating Companies. 

Detailed plans for the nation-wide celebra- 
tion of Light’s Diamond Jubilee will be worked 
out during the next few months, under the co- 
ordinating direction of the Jubilee Committee. 
These will follow a basic general plan which 
has been laid out by the Committee. 

Community celebrations of the Jubilee are 
already planned in 400 cities and towns through- 
out the country. First of these will probably be 
that in Atlantic City where the simultaneous 
celebration of Light’s Diamond Jubilee and the 
Atlantic City Centennial is scheduled to begin 
in June. 


anniversary date, Mr. 


tion. 


Atlantic City Electric Plans 
Large Construction Program 
. | ‘HE Atlantic City Electric Company expects 
to spend approximately $13,500,000 for con- 
struction during the current year. 
Next year’s construction expenses are esti- 


Industrial Progress 


A digest of information on new construction by pri- 

vately managed utilities; similar information re lating 

to government owned utilities ; news concerning prod- 

supplies and services offered by manufacturers; 
also notices of changes in personnel. 





tat $14,000,000 and 1955 expenditures are 


expected to amount to at least $10,000,000 


Neptune Meter Sells 
Rensselaer Valve 
Meter Company announced the 


| HE Neptune 
sale of its subsidiary, the Rensselaer Valve 


Company, of Troy, New York, to an invest- 
ment group headed by David Berdon and Jay 
Levine, 511 Fifth Ave., New York City. 
John H. Ballantine, chairman of Neptune, 
said the sale is part of a program to concentrate 
its entire efforts in the water works field on 
the production and sale of meters and meter 
parts. Neptune also makes meters for measur- 
ing liquids in the petroleum, chemical, food and 
industries 
Rensselaer operations in the production and 
sales of water works valves and hydrants will 


other 


remain unchanged, according to spokesmen for 
the investment group which acquired the Troy 
firm. 

During the transition period, Mr. Ballantine 
said, close co-operation between Rensselaer and 


Neptune will be continued to provide service to 
municipalities, private utilities and industrial 
plants which use Neptune meters and Rensselaer 
valves and hydrants 


Snyder Reassumes Management 
Westinghouse Transformer Div. 


RANK L. SNYDER, vice president of the West- 
i lation Electric Corporation, has reas- 
sumed management of the firm's Transformer 
Division at Sharon, Pa., it was announced re- 
cently. 

John K. Hodnette, vice president in charge 
of the company’s industrial products divisions, 
made the announcement of Mr. Snyder’s return 
to Sharon as vice president and general man- 
ager. 

Mr. Snyder previously served as manager of 
the Transformer Division from 1949 to 1951. 
He succeeds Chris H. Bartlett who has been 
chosen by Westinghouse to attend the Harvard 
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RECEIPTING MACHINES 


@ Attractive, durable coupon cutting 
receipters with interchangeable 
die blocks. Many other sizes 
and styles for all utilities. 


Write for FREE Catalog. 


A. C. GIBSON CO., INCK_. 


BUFFALO 5, N.Y. 70 OAK ST. 
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School for Advanced Management for the next 
three months. After that time, Mr. Bartlett will 
return to Sharon as assistant division manager 
to direct the Division’s planning program and 
other special management programs. 


Toledo Edison Begins Work 
On $1,300,000 Plant 


UNSTRUCTION was begun recently on a $1,- 

300,000 electric power transmission line 
skirting the north edge of the city from Iron- 
ville substation, East Toledo, to a new sub- 
station being built at Jackman and Laskey 
Roads, according to Charles E. Ide, president 
of the Toledo Edison Company. 

Ultimately the line will deliver power at 
138,000 volts from the $29,000,000 generating 
station the company is building on the Maumee 
Bay near Harbor View, Mr. Ide said. It will 
operate at 69,000 volts when it is completed, 
probably in four months, and its capacity in- 
creased when the new plant is in operation, he 
said. 

Contract for construction of the steel tower 
line has been awarded to Day and Zimmer- 
mann, Inc., Philadelphia construction engi- 
neers, and found: itions for towers at the point 
where the line crosses the river will be built 
by A. Bentley & Sons Co., Toledo. 


Southern California Edison Has 
$144,134,000 Program 


OUTHERN CALIFORNIA EpIsON CoMPANY is 

currently conducting a large expansion pro- 
gram. 

It is estimated that during 1953 and 1954, 
over $144,134,000 will be spent to extend serv- 
ices, 


Hydraulic-Magnetic Overload 
Relay Data Given in Bulletin 


¢ ee engineering data, model specifica- 
tions and information on application of 
Silic-O-Netic Overload Relays is provided in 
Bulletin No. 5101A just released by the Heine- 
mann Electric Company. 

‘The new bulletin includes a complete descrip- 
tion of the hydraulic-magnetic operating prin- 
ciple, and shows the principle in graphic form 
along with outlined data on the hermetically 
sealed time element. Also shown is a Time vs. 
Percent Load Curve giving definite response 
points for various size overloads. General di- 
mensions and specifications of all models are 
given, and details of a typical application in 
protecting a three-phase air conditioning com- 











WANTED: Accountant experienced in public 
utility regulatory and rate accounting. Salary 
up to $6,000 depending upon experience and 
ability. Write for application form. Florida 
Railroad and Public Utilities Commission, 
Lock Drawer 810, Tallahassee, Florida. 
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pressor motor are provided to illustrate cir- 
cuity. 

Copies of Bulletin 5101A are available from 
the Heinem: inn Electric Co., 339 Plum Street, 
Trenton 2, New Jersey. 


Georgia Power to Receive First 
Transformer from New G-E 
Plant 


T= GrorGIA Power CoMPANY will receive 
first transformer to be built and shipped at 
the new General Electric Company plant at 
Rome, Georgia. 

The 5,000 kva three-phase transformer is to 
be shipped during the first quarter of 1954. It 
will be installed in the power company’s Atlanta 
division. 

Now under construction, the 25 million dol- 
lar Rome plant is scheduled to be completed in 
early 1954. Power transformers rated 501 to 
10,000 kva will be made in the plant with a new 
near-conveyor-type system. Manufacturing will 
begin as sections of the new plant are com- 
pleted. 

A total of 1700 persons will be employed at 
the plant. 


New Fine Fibered Pipe 
Insulation 


Cc NS-CORNING FIBERGLAS CORPORATION is 
now manufacturing a finer fibered pre- 
formed pipe insulation which includes all the 
advantages of the old product plus more resist- 
ance to abuse, easier handling and improved 
thermal efficiency, according to a recent an- 
nouncement. There is no increase in price. 

For use at temperatures from sub-zero to 450 
degrees Fahrenheit, the new pipe insulation, 
like the old product which it replaces, is avail- 
able with canvas coverings, or vapor seal jackets 
for cold lines and with a waterproof roofing felt 
jacket for outdoor use. 

The thermal conductivity of the fine fibered 
insulation has been improved about 5 per cent 
over the excellent thermal efficiency of the old 
product. 

According to the announcement, fine fibered 
pipe insulation is durable, fire-safe, non-corro- 
sive, moisture resistant, ‘easily fabricated, re- 
silient, and provides no sustenance for insects, 
mold growth or vermin. 


A-C Reieases New Motor 
Starters Bulletin 


Fr ATuRES of Allis-Chalmers Type H starters 
built to control squirrel-cage, synchronous, 
wound rotor and multi-speed motors in ratings 
from 2,200 to 5,000 volts are described in a new 
12-page bulletin released by the company. 

The starters in ratings up to 3,000 hp at 
5,000 volts are available with air or oil con- 
tactors depending upon application require- 
ments. How these contactors are made and 
how they operate is explained in the bulletin. 

The complete protection features of the start- 
ers—short circuit, overload, time relay under- 
voltage, and pullout protection—are covered in 

(Continued on page 28) 
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These sold by the thousands in’06... 
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GASAPACK 


with "Comfort Snap”’ control 














A= old-fashioned controls retarding your space-heater sales and 
profits? Make this easy check — 

Put the new A-P “Comfort-Snap” Control on space-heaters that have 
the A-P Model 54 Manual Gasapack. Easily and instantly attached, it 
offers your space-heater customers the added convenience of silent, trouble- —_ ege’s proof! | 


free, fully automatic temperature control. It modulates the fire between This negligible 
high and low . . . snaps “off” when temperature gets too high . . . assures aan ws eae 
constant, comfortable, even room temperature. = Bde vt ogo tm 
See how much easier this makes space-heater selling. And what's os te a oe 
more, it boosts your per sale profit. Get all the details on the A-P “Comfort- _P-™ Control modulated fire berween high and low 
Snap” Controls, write for bulletin G-220 today. trol maintained high fire — variation, = + 4% 


A-P CONTROLS CORPORATION 


2470: N. 32nd Street, Milwaukee 45, Wisconsin 
In Canada: A-P Controls Corporation, Ltd., Cooksville, Ontario 
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28 INDUSTRIAL PROGRESS—( Continued) 
the bulletin, which also carries schematic wir Complete ACSR Presentation 
ing diagrams showing typical methods of con In T&B Booklet 
trol 
Copies of “Type H Motor Starters,” fA comme rE presentation of ACSR connec- 
14R6410B, are available upon request from 4 % tors, tools, and accessories is contained in 
\llis-Chalmers ap eg Company, 965 its new catalog on the subject, according to The 
C te shea ee eae iukee, Wisconsin Thomas & Betts Company, Elizabeth, _New 
, asta jersey. Entitled, “T&B Method Transmission 
; ‘ — Line Connectors, Tool and Accessories,” the 
C atalog Covers Key Switches publication was especially developed to meet 
the needs of transmission and distribution en- 
And Other Control Components | oi cers usine ACSR conductors , points out John 
fe Cumaereenenaeen catalog illustrating “tele |. Klosin, manager of the firm’s utility division. 
4 phone-type” components for industrial use ; , or a ere oe 
has been issued by Automatic Electric Com- H. H. Scaft Elected Director 
pany Of Controllers Institute 
_ Ulustrated with photographs and diagrams, H aroLD H. Scarr, vice president, Ebasco 
it contains specifications and general data on Services, Inc., New York, was elected a 
key switches, impulsing devices, switchboard director of the Controllers Institute of Amer- 
lamps, jacks and caps, and other control de- ica recently at its 22nd Annual Meeting. 
vices. Specification tables are included for Established in 1931, the Institute is a non- 
easy ordering. Copies will be supplied _on re- profit organization of controllers and finance 
quest to the manufacturer: Automatic Electric officers from all lines of business — banking, 
Company, 1033 W. Van Buren street, Chi- manufacturing, distribution, utilities, trans- 
cago 7, Illinois. portation, etc. Its membership exceeds 4,100. 
| This announcement ts not an offer to sell or a solicitation of an offer to buy these securities 
The offering is made only by the Prospectus. 
| $12,000,000 
|| : 
| Duquesne Light Company 
| 
| First Mortgage Bonds, Series due September 1, 1983 
| (356%) 
| Price 101.935% and accrued interest 
The Prospectus may be obtained in any State in which this announcement is circulated from only such 
of the undersigned and other dealers as may lawfully offer these securities in such State. 
HALSEY, STUART & CO. Inc. 
DICK & MERLE-SMITH NEW YORK HANSEATIC CORPORATION 
WM. E. POLLOCK & CO., INC. WEEDEN & CO. WILLIAM BLAIR & COMPANY 
INCORPORATED 
BALL, BURGE & KRAUS COURTS &CO. GREGORY & SON STERN BROTHERS & CO. 
INCORPORATED 
FREEMAN & COMPANY R.L. DAY & CO. MULLANEY, WELLS & COMPANY 
THOMAS & COMPANY ARTHURS, LESTRANGE & CO. ASPDEN, ROBINSON & CO. 
WALTER STOKES & CO. S. K. CUNNINGHAM & CO., INC. 
PATTERSON, COPELAND & KENDALL, INC. R. C. SCHMERTZ & COMPANY, INC. 
September 24, 1953. 
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se a a ROR SS 


INTERNATIONAL Trucks with Service-Utility bodies 
bring weather-tight workshops right to the job. 


@ Large-capacity vertical and horizontal compartments 
on both sides of body provide ample space for tools, 
parts, and equipment. 

® Built-in trays in compartments assure orderly ar- 
rangement and quick selection of materials. 

@ Compartments are triple-sealed to keep out dust and 
moisture and have safety-rolled edges to prevent 
injuries. 

@ Specialized equipment, including telescopic type 
steel roof with inverted tail gate, pipe racks, and 
vise brackets, is available. 


There are six INTERNATIONALS with Service-Utility 
bodies — 77-inch body lengths for 115-inch wheelbase 
models and 89-inch lengths for 127-inch wheelbase 
models. All are powered by the famous Silver Dia- 
mond valve-in-head engine to give you lowest opera- 
ting costs. 


Ask your INTERNATIONAL Dealer or Branch for com- 
plete details. Time payments arranged. 








[rouble shooter 











New INTERNATIONAL Model R-110 with Service-Utility body. 
GVW rating, 4,200 Ibs. 127-inch wheelbase. 





AMERICA’S MOST COMPLETE 
TRUCK LINE 


170 basic models from %%-ton pickups 
to 90,000 lbs. GVW off-highway models 
... line includes 23 six-wheel and four 
4 x 4 models. . . conventional or cab- 
forward types... 307 new features in 
the new R-line ... 29 engines from 100 
to 356 hp., with widest practical choice 
of gasoline, LPG, or diesel power... 
300 wheelbases . . . transmissions and 
axle ratios for any need .. . wide se- 
lection of bodies and equipment .. . 
thousands of variations for exact job 
specialization. 





oe 


INTERNATIONAL HARVESTER COMPANY +» CHICAGO 


International Harvester Builds McCORMICK® Farm Equipment and FARMALL® Tractors . . . Motor Trucks... . Industrial Power. . . Refrigerators and Freezers 


Better roads mean a better America 


INTERNATIONAL TRUCKS 


Standard of the Highway 
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s Industry 


The Peter F. Loftus Corporation 
service to the Utilities industry is 
modern and efficient, fortified by 
many years of practical experience 
and trained engineering personnel. 








Our work covers an extremely 
broad field touching every engineer- 
ing angle of the industry including 
construction, operation, and main- 
Striving always for improvement, the Peter ‘ tenance. Also testimony before vari- 
F. Loftus Corporation maintains at high level ous commissions and general con- 
the following completely staffed divisions— ~ sultin 

Architectural, Electrical, Mechanical, Mining, ee 8: 

Heating, Ventilating, and Air Conditioning, Ma The modern independent consulting 
Materials Handling, Machine Design, Struc- 55% engineering organization provides 


, tural and Utilities. in a single service the combined 
| skills and experience of leading en- 

om peter F. oftus Corporation 

“Established 1923 


gineers in all fields. 
orvesennie” ; CONSULTANTS 
FIRST NATLONAL BANK BUILDING © PITTSBURGH 22, PENNSYLVANIA 
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Special abilities are needed in the handling of financial 
printing. Ours result from over 35 years of serving 
an extremely broad and varied list of customers. 
Resourcefulness and imagination spark the will and 
capacity to do things better. Impressive benefits resulting 
from superior facilities will justify your choice of 


L q tl  « 0 L N financial printers 


NEW YORK (6): 130 Cedar Street + WOrth 44 
CHICAGO (5): 732 Sherman Street * WAbo 


| 
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Specialized service in all 
documents relating to 
corporate finance and 
stockholder and public relations. 
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L-N CUSTOM -ENGINEERED 
ELECTRICAL EQUIPMENT 





Alternator OC Generators 
Systems 
Cranking 
Regulators Motors 
qe 
—- 
Small Motors Switches 








YOU CAN 
RELY on 


jeece- 
jjeville 





WHEREVER YOU LIVE, you rec- 
ognize this view of San Francisco, a 
city famed for its beautiful bridges. 
And San Francisco recognizes the 
Leece-Neville Alternator...it is 
doing a great job there every day on 
cars and trucks of several utilities. 


This is just one of the many places 
where you will find L-N Alternators. 
They’re in Allentown, Amarillo, 
Portland, Montreal and hundreds of 
other city and rural utilities, large 
and small, here and abroad. 


More than seven years of reliable 
performance on thousands of cars 
and trucks has earned this wide ac- 
ceptance of the L-N Alternator as 
a replacement for the conventional 
d.c. generator. 


Because the L-N Alternator delivers 
25 to 40 amperes at curb idle, bat- 
teries stay charged, vehicles keep 
rolling, crews stay on the job. L-N 
Alternators have ample capacity to 


L-N Alternators 
proved by performance for over 7 years 






EWING GALLOWAY 





Recognized Everywhere... 





handle a big load of accessories... 
up to 95 amperes on 6 volt systems; 
to 180 amperes for 12 volt. With the 
L-N Alternator System, two-way 
radio is sufer and clearer. And 
maintenance and operating costs 
are much lower. 


By attaching an L-N Transformer to 
the Alternator, 110 volt power is 
available. Your crews can plug in 
soldering irons, flood lights, electric 
drills and other portable power tools. 
Send for special Transformer folder. 


You can rely on L-N Alternators to 
go on delivering top performance 
year after year with only routine 
maintenance. Transferred from car 
to car, many L-N Alternators have 
run 500,000 miles and more. 


Be sure to specify L-N Alternators 
on your vehicles. For all the facts, 
write The Leece-Neville Co., Cleve- 
land 14, Ohio. Custom-Engineered 
Electrical Equipment Since 1909. 
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Serving the public 
and industry 


24 hours a day! . Vn  & 






















COLUMBIA 
GAS 
SYSTEM 






The Manufacturers Light and Heat Company 
United Fuel Gas Company 
‘ The Ohio Fuel Gas Company 
Atlantic Seaboard Corporation 
o Amere Gas Utilities Company 
Virginia Gas Distribution Corporation 
Big Marsh Oil Company 
Central Kentucky Natural Gas Company 
i Binghamton Gas Works 
Cumberland and Allegheny Gas Company 
, Home Gas Company 
I~ The Keystone Gas Company, Inc. 
Nene Natural Gas Company of West Virginia 
The Preston Oil Company 
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Public utility trucks must be ready to go 
. .. night or day, rain or shine, come hail 
or high water. More and more utilities, 
like Southern California Edison, are using 
Dodge “‘Job-Rated”’ trucks. 

Dependability is a big red MUST with 
Dodge. You'll find it in such features as 
moistureproof ignition system, high- 
torque capacity starting motors, positive- 
pressure lubrication system. 

You'll get long life, too, thanks to deep, 
broad-shouldered frames, shot-peened rear 


Where dependability counts, you'll find Dodge! 





axle shafts, extra-long alloy steel springs. 


What’s more, Dodge offers a wide range 
of engines with 4-ring pistons, chrome- 
plated top rings, exhaust valve seat inserts 

. . ease of handling due to short wheel- 
base and wide front tread . . . real driver 
comfort from chair-height seats, greater 
visibility, big positive brakes. 


There’s a Dodge ‘“Job-Rated’’ truck to 
meet your needs. See your friendly Dodge 
dealer today. 


DODGE WbRand TRUCKS 
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Every office welcomes 
the high utility of 


INTERNATIONAL BUSINESS MACHINES 
590 Madison Avenue 
New York 22, N. Y. 






































IBM’s are easy to operate, 

minimize typing fatigue. Your 

staff turns out more work—and it’s 
better-looking work, too, because IBM’s 
electric control produces uniform 
characters on every page. You'll find, 
as others have, that typists take 
greater pride in their work when they 
have IBM Electrics, increasing office 
morale, reducing turnover. We'll be 
glad to demonstrate the high utility 
of IBM Electrics in your office. 
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what we 





really make fs 


timet! 





Little blocks, say 2” x 4’ x 8’’, don’t pile up very 
fast. 


We hang walls up in sizable panels. 


And that is an easy way to understand why 
Robertson’s real product is time. 


We make walls that are hung in place. We make 
them complete with insulation when the panels 
are delivered. We engineer them piece by piece 
in advance at the factory. We put expert crews on 
the job to place them. 


We make time, now, when time is the essence. 
We save days and weeks in finishing a building 
for use, because years have been put into the 


development of these unique skills. 


Quick is the word we practice. 








Q-Panels are fabricated from Galbestos, alumi- 
num, stainless steel, galvanized and black steel 


in lengths up to 25' 


Q-Panels, 3" in depth with 1 44" of incombust- 
ble insulation, have a thermal insulation value 
superior to that of a 12" dry masonry wall with 
firred plaster interior. A single Q-Panel with an 
area of 50 sq. ft. can be erected in nine minutes 
with a crew of only five men, and twenty-five 
workmen have erected as much as an acre of wall 
in three days 


Q-Panel construction is quick, dry, clean, and 
offers an interesting medium of architectural 
expression. 


H. H. ROBERTSON CO., PITTSBURGH, PA. 


SO 
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Offices in 50 Principal Cities 
World-Wide Building Service 


2424Farmers Bank Building 
Pittsburgh 22, Penasylvesie 
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we keep help on tap for top management... 


At your fingertips, through Epasco, is the specialized help of engineers, constructors 
and business consultants. In a single organization EBpasco combines top-flight talent 
with experience that penetrates virtually every phase of the utility industry. 


Esasco is flexible. It can concentrate on a specific, immediate problem ... or on a 
whole broad range of operations. It includes the functions of engineers, designers, 
financial consultants, sales and marketing specialists, cost analysts—whatever spe- 
cialized skills the problem calls for. 


Espasco men have designed and constructed over one billion dollars worth of new 
plants. They have built pipelines; made business studies upon which bankers and 
other executives have based important decisions; helped solve production problems; 
assisted in developing industrial relations programs. For nearly fifty years, EBasco 
has served business and industry in all parts of the world. 


To find out how Ebasco can serve you, send for your free copy of “The Inside Story 
of Outside Help.” Address: Ebasco Services Incorporated, Dept. W, Two Rector 
Street, New York 6, N. Y. 


EBASCO SERVICES 


gst Ft" CON, INCORPORATED 
Pg eh 


+ Inspection & Expediting - insurance, Pensions & Safety 
"tere, coo ensaumaie. + Purchasing - Rates & Pricing - Research - Sales & Marketing 
Systems & Methods - Taxes - Traffic - Washington Office 








4 New York + Chicago - Washington, D.C. 
BASCOR <) Mppratsal - Suit Busias Stes - Consulting Engerng - Design & Construction - Fame 
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Aerial view of the new 


Walter C. Beckjord Station. 
= =" aces 


‘ 





CINCINNATI GAS & ELECTRIC COMPANY— another user of dependable 


Installation showing two 
60-cell Exide-Manchex 


control batteries. 


Exide-Manchex BATTERIES 


Still another forward step in electrical 
progress! The new Walter C. Beckjord 
Station, located on the Ohio River, 18 
miles upstream from Cincinnati, was 
designed for an ultimate capacity of 
1,000,000 KW. Exide-Manchex batteries 
furnish the 129-volt control voltage neces- 
sary for operating the 2300 and 440 volt 
auxiliary circuit breakers and auxiliary 
equipment used in the plant, as well as the 
132 kv circuit breakers in the switchyard. 
The Exide-Manchex control batteries also 
furnish power potential for alarms, relays, 
emergency lighting, and _ miscella- 
neous requirements. 


Exide-Manchex batteries offer better service 
. .. longer life for these reasons: 

POSITIVE OPERATION: Dependable perform- 
ance at ample voltage with no switchgear 
failures. 

INSTANTANEOUS POWER: High rates forswitch- 
gear operation with adequate reserve power 
for all other control circuits and for emer- 
gency lighting. 

LOW OPERATING COST: Extremely low inter- 
nal resistance. 

LOW MAINTENANCE COSTS: Water required 
about twice a year. No change of chemical 
solution during life of battery. 

LOW DEPRECIATION: Sturdy, long-life 
construction. 

GREATER CAPACITY in a given amount of 
space avoids overcrowding. 


Various sizes and types of Exide Batteries are available in plastic containers. 
Exide-Manchex is your best battery buy for all control and substation services 
1888... DEPENDABLE BATTERIES FOR 65 YEARS... 1953 


THE ELECTRIC STORAGE BATTERY CO., Philadelphia 2 + Exide Batteries of Canada, Limited, Toronto 
“EXIDE” and “MANCHEX" Reg. T.M. U.S. Pat. Of. 
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ms ano PROCEEDINGS 
1952 CONVENTION 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 





Tuis important edition contains valuable ma- 
terial on the subject of regulation of rates and 
service of public utilities and transportation 
companies including the following: 





The Railroad Passenger Deficit Problem—Current Trends in Local Transit Regulation 
—Accounting Treatment of Rapid Tax Amortization Facilities—The Power Preference 
Clauses in Federal Statutes—Can the Regulatory Process be Accelerated?—The Place 
and Functions of the Regulatory Commission—Accounts and Statistics—Depreciation 
—Engineering—Legislation—Resolutions adopted by the Association. 

Price $10.00 





OTHER PUBLICATIONS OF THE ASSOCIATION 

Telephone Separations Manual with 1952 Addendum ............-:5-0eseeeeeeee $2.00 
Message Toll Telephone Rates and Disparities: 

This report of the NARUC-FCC Joint Toll Rate Subcommittee represents ihe results of 

a two year study by the Subcommittee with the cooperative efforts of other able people 

who served as associates and contributors in the preparation of the volume. The report 

is in printed form with hard-bound cover and contains 400 pages of text, tables and charts, 

presenting for the first time comprehensive factual data with respect to message toll 

telephone service, rates, costs and disparities in rates. This report covers the subject 

from both the interstate and intrastate approach ; $6.50 


Depreciation: 

1943-1944 Reports of Committee on Depreciation (Reprinted in one volume because of 
special demand). The reports present a very comprehensive and complete analysis 
of the problems of depreciation in public utility regulation and set forth conclusions 
concerning the policies and practices which should be followed in respect thereto. 





OT ee ee aaa re eae $4.50 
(1946) Methods of Pricing Retirements from Group Property PUD is st stnscaasn 1.25 
1948) Letter Symbols for Mathematics of Depreciation .......... iardachea sealeeiee 1.00 
1948) Half Cycle Methods of Estimating Service Life .... ee << ja 
1950) Remaining Life Basis of Accounting for Depreciation ; -50 
interpretations of Uniform System of Accounts for Electric Utilities— 
co Db ete de Pd oo. 2 3, arr re er ere rer rr ree 1.50 
Interpretations of Uniform System of Accounts for Gas Utilities— 
a BO A Sk eee rer rs eee 1,50 
Interpretations of Uniform System of Accounts for Water Utilities 
Se OP Oe Se OE PEED ndenddccknscsceccasduetnceassccesenenceces 1.50 


(When remittance accompanies order, we pay forwarding charges.) 


NATIONAL ASSOCIATION OF RAILROAD AND 


UTILITIES COMMISSIONERS 
©. BOX 684 WASHINGTON 4, D. C. 


“| 
| 
| 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 














THe American Appraisat Company 
ORIGINAL COST STUDIES @ VALUATIONS @ REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates 
4706 BROADWAY, KANSAS CITY 2, MISSOURI (SINCE 1915) 











| BODDY, BENJAMIN AND WOODHOUSE, INC. 


CONSULTING ENGINEERS 
JAMES W. PARKER, SENIOR CONSULTANT 


Power Plant Design, Specification, and Construction Supervision 
Economic and Thermodynamic Studies, Technical Services and Reports 


28 WEST ADAMS AVENUE DETROIT 26, MICHIGAN 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


DESIGN, CONSTRUCTION, INVESTIGATIONS, REPORTS, APPRAISALS AND MANAGEMENT 


Ford, Bacon & Davis 


VALUATIONS Jay in CONSTRUCTION 
G COTS “nate cases 


REPORTS 














NEW YORK @ CHICAGO © LOS ANGELES 








(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY (continued) 





FOSTER ASSOCIATES 
CONSULTANTS TO PUBLIC UTILITIES AND COMMON CARRIERS 


FAIR RETURN RATE CASES MARKET ANALYSES 
RATE DESIGN COST ANALYSES FINANCIAL ANALYSES 





88 CHESTNUT STREET, RIDGEWOOD, N. J. 











GIBBS & HILL wno. 


CONSULTING ENGINEERS 
DESIGNERS - CONSTRUCTORS 
NEW YORK — LOS ANGELES 
INDIANAPOLIS — SAN ANTONIO 














GAl GILBERT ASSOCIATES 


INCORPORATED 
FOUNDED 1906 








ENGINEERS © CONSULTANTS * CONSTRUCTORS 


NEW YORK + READING - WASHINGTON + HOUSTON © PHILADELPHIA - ROME * MANILA + MEDELLIN 














W. C. GILMAN & COMPANY 
CONSULTING ENGINEERS 


Valuations — Depreciation Studies — Rate of Return 
Investigations and Reports for Financing 
Transit and Traffic Surveys — Fare Studies 
55 Liberty Street New York 5 








JAY SAMUEL HARTT 


CONSULTING ENGINEER 
327 Seuth LaSalle Street a CHICAGO * Telephone HArrison 7-8893 


Consultant to Public Utilities: Valuations; Rate of Return Studies; Reports for 
Financing; Other Problems of Management, Engineering and Finance. 














CYRUS G. HILL, ENGINEERS 


Public Utility Properties 
Valuation and Operating Reports 
Plans — Design — Construction — Rate Cases 


231 So. LaSalle Street Chicago, Illinois 











GUSTAV HIRSCH ORGANIZATION, INC. 


1347 West 5th Ave., Columbus (12) Ohio 
Telephone Kingswood 0611 


Consulting and Supervisory Engineers and Contractors 
Construction and Operation of Utility Enterprises 








Vention the Fortnicutiy—It identifies your inquiry 
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PROFESSIONAL DIRECTORY (continued) 
HOOSIER ENGINEERING COMPANY 


Erectors of Transmission Lines 


1384 HOLLY AVENUE ° COLUMBUS, OHIO 














JENSEN, BOWEN & FARRELL 
ENGINEERS 

ANN ARBOR, MICHIGAN 

APPRAISALS—INVESTIGATIONS—DEPRECIATION STUDIES— 

REPORTS 
for Rate Cases, Security Issues, Regulatory and Accounting Requirements 
ORIGINAL COST AND CONTINUING PROPERTY RECORD 

DETERMINATION 


She huljian Coyporalion 


ENGINEERS ° CONSTRUCTORS 











POWER PLANT SPECIALISTS 


DESIGN e CONSTRUCTION e MANAGEMENT 
SURVEYS e INVESTIGATIONS e¢ REPORTS 


1200 N. BROAD ST., PHILADELPHIA 21, PA. 








William S. Leffler, Engineers Associated 
NOROTON, CONNECTICUT 
Usility Management Consultants Specializing in REGULATORY 


GAS 
on COST ANALYSIS engient 
for past 35 years 
Send for brochure: ‘The Value of Cost Analysis te Management"’ 


N. A. LOUGEE & COMPANY 


Engineers and Consultants 


REPORTS—APPRAISALS—DEPRECIATION STUDIES 
RATE CASES—BUSINESS AND ECONOMIC STUDIES 


120 Broadway New York 














CHAS. T. MAIN, INC. 
Power Surveys—Investigations—V aluations—Re ports 
Steam, Hydro Electric and Diesel Plants 
Gas Turbine Installations 











80 FEDERAL STREET ss. BOSTON 10, MASS. 

Es TAXES 
aware MIDDLE WEST PmMaNce 
ENSIONS RANCE 
pastel SERVICE aan 
PERSONNEL co ACCOUNTING 
ENGINEERING + SALES PROMOTION 
STOCK TRANSFER 20 N. WACKER DRIVE, CHICAGO PUBLIC RELATIONS 
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PROFESSIONAL DIRECTORY (continued) 





Pioneer v—_- —n Co. 


CONSULTING, DESIGNING AND 


OPERATING ENGINEERS 
PURCHASING 


SPECIALISTS IN 
ACCOUNTING, FINANCING, RATES, 
INSURANCE AND DEPRECIATION 





3! SOUTH LA SALLE STREET CHICAGO +, ILLINOIS 








PITTSBURGH 19, PA.* BIRMINGHAM 3, ALA. 
A Offices in Principle U.S. and Canadian Cities 
itn i Power Plant Design and Construction 
Boiler Settings © Chimneys ® Equipment Erection 
Also sliding form work, refractory brick-work and insulation, soil compaction, other specialties. 


AN RUST ENGINEERING CO. 











EN CINEERS 
CONSTRUCTORS 


SANDERSON & PORTER Sap 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Usilities—Industrials 
Studies—Reports—Design—Supervision 
Chicege 3, Ill. 








The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 
80 BROAD STREET NEW YORK 4, N. Y. 








Whitman, Requardt and Associates 
Publishers of the AN ING 





DESIGN — CONSTRUCTION —_ HANDY-WHITMAN INDEX 
REPORTS — VALUATIONS Ph ng 5 
Including Hydro-Electric Properties 
1304 ST. PAUL STREET BALTIMORE 2, MARYLAND 








Mention the FortnicHt.y—lIt identifies your inquiry 
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PROFESSIONAL DIRECTORY (concluded) 





ALBRIGHT & FRIEL INC. 


Consulting Engineers 
wom, | pave je and Industrial Lng Ba Problems 


os 
City fenton ape, f Appraisals and Rates 
boratory 


121 SOUTH BROAD ST. PHILADELPHIA 7 


LARAMORE AND DOUGLASS, INC. 


CONSULTING ENGINEERS 


POWER PLANTS 
TRANSMISSION DISTRIBUTION 
DESIGN—REPORTS—APPRAISALS—RATES 


79 East Adams Street Chicago 3, Dlinois 














EARL L. CARTER 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public Utility Valuations, a and 
Original Cost Stud 


910 Electric Building Indianapolis Ind. 





LUCAS & LUICK 
ENGINEERS 


DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSauye St., Cxicaco 








ENGINEERS, CONSTRUCTION AND 
MAINTENANCE CONTRACTORS 
for the GAS INDUSTRY 


CONSOLIDATED 
GAS anb SERVICE CO. 
327 So. LaSalle St., Chicago 4, UL 











LUTZ & MAY 


Consulting Engineers 


STEAM, GAS & DIESEL POWER STATIONS 
PUMPING PLANTS—ELECTRIC SYSTEMS 
REPORTS—DESIGN—APPRAISALS 


1009 Baltimore Kansas City 6, Mo. 











GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 
HARRISBURG, PENNSYLVANIA 


Investigations—Reports—Appraisals 
Original Cost and Depreciation Studies 
Rate Analyses—insurance Surveys 


A. S. SCHULMAN ELEctric Co. 


Electrical Contracting Engineers 
TRANSMISSION LINES—UNDERGROUND DiIsTRI- 
BUTION — Power STATION — INDUSTRIAL — 

COMMERCIAL INSTALLATIONS 


CHICAGO Los ANGELES 














FRANCIS S. HABERLY 


CONSULTING ENGINEER 


Valuations — Depreciation 
Investigations and Reports 


122 SouTH MICHIGAN AVENUB, CHICAGO 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 

















JACKSON & MORELAND 


ENGINEERS AND CONSULTANTS 





DESIGN AND SUPERVISION OF CONSTRUCTION 
REPORTS — EXAMINATIONS — APPRAISALS 
MACHINE DESIGN — TECHNICAL PUBLICATIONS 


BOSTON NEW YORK 








Representation in this Professional Directory 
may be obtained at very reasonble rates. 
Kindly address inquiries to: 
ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
309 Munsey Building 
Washington 4, D. C. 








Mention the FortNIGHTLY—I/t identifies your inqury 
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DELTA-STAR 


INDOOR 
SWITCHING 
EQUIPMENT 


Combines Economy 
and Service 


The complete line of Delta-Star Indoor 
Switching Equipment has been proven 
by wide-spread acceptance and use 
through years of service. Exclusive 
features of design reduce overall cost by 
reducing installation time and keeping 
maintenance expenditures at an 
absolute minimum. 


Construction is simple and sturdy. 

High pressure silvered contacts prevent 
oxidation and reduce current loss. These 
switches comply with all NEMA 
standard ratings and will carry full rated 
loads continuously without undue 
heating. Engineered and built throughout 
to Delta-Star exacting standards for 

long and efficient life. 








WHEN YOU WANT THE BEST IN HIGH VOLTAGE SWITCHES, SPECIFY DELTA-STAR 


DECTA-STAR ELECTRIC DIVISION 





H. K. PORTER COMPANY, INC. DN 
2437 FULTON STREET, CHICAGO 12, ILLINOIS A ie 
DISTRICT OFFICES IN PRINCIPAL CITIES “ 
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THE WESTINGHOUSE POTENTIAL COIL DESIGN 
gives you longer meter life 


The potential coil is a vulnerable spot in any meter. 
Westinghouse has engineered four separate coil refine- 
ments that give extra-long meter life. Thousands of 
these coils have been in service for over a year with no 


breakdowns reported. 


No moisture danger .. . Moisture in a coil can cause 
insulation failure; so to keep it out, we've capped the 
coil ends and impregnated the coil with a special 
polyester resin. 

One less soldered joint . . . and that means one less 
cause of trouble. Leads are now fastened directly to coil 
windings—solidly anchored and embedded in the in- 
sulating material. 
No air bubbles . 


All air bubbles, a possible cause of failure, are removed 


.. Coils are vacuum impregnated. 


you can Be SURE... ie 17s 


Westinghouse 


before the insulation is applied. 


No insulation voids . . . Some impregnating resins 
shrink upon solidifying, leaving voids which can cause 
dielectric breakdowns. The new resin, Laminac, hard- 
ens without shrinkage, without leaving voids. 


Get more information . . . This improved potential 
coil is one of several important refinements recently 
engineered into Westinghouse Meters. Write for, 
What It Takes for Long-time, Low-cost Metering, 
B-4665—an interesting, readable book- 


af. 


let. Westinghouse Electric Corporation, 
P. O. Box 868, Pittsburgh 30, Pa. 


J-40443-A 


Everything you need | 48 
in meters and instruments «= 
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